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AREA 

Notice  of  Recommended  Decision  and 
Opportunity  To  File  Written  Excep¬ 
tions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreement 
and  to  Order 

Notice  is  hereby  given  of  the  filing  uith 
the  Hearing  Clerk  of  this  recommended 
decision  with  respect  to  proposed  amend¬ 
ments  to  the  tentative  marketing  agree¬ 
ment  and  order  regulating  the  handling 
of  milk  in  the  Indiana  marketing  area. 

Interested  parties  may  file  written  ex¬ 
ceptions  to  this  decision  with  the  Hear¬ 
ing  Clerk,  U.S.  Department  of  Agricul¬ 
ture.  Washington,  D.C.  20250,  by  the 
15th  day  after  publication  of  this  deci¬ 
sion  in  liie  Federal  Register.  The  excep¬ 
tions  should  be  filed  in  quadruplicate.  All 
wTitten  submissions  made  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  at  the  oflBce  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  above  notice  of  filing  of  the  deci¬ 
sion  and  of  opportimity  to  file  excep¬ 
tions  thereto  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900). 

Preliminary  Statement 

The  hearing  on  the  record  of  which  the 
proposed  amendments,  as  hereinafter  set 
forth,  to  the  tentative  maiketing  agree¬ 
ment  and  to  the  order  as  amended,  were 
formulated,  was  conducted  at  Indian- 
apwlis,  Ind.,  on  October  11,  1972,  pur¬ 
suant  to  notice  thereof  which  was  issued 
on  September  21,  1972  (37  F.R.  20182). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Diversion  of  producer  milk. 

2.  Louisville  plan. 

3.  Charges  on  overdue  accomits. 

4.  Order  format. 

Findings  and  Conclusions 

The  following  findings  and  conclusions 
on  the  material  issues  are  based  on  evi¬ 
dence  presented  at  the  hearing  and  the 
record  thereof: 

1.  Diversion  of  producer  milk.  The 
provisions  of  the  order  with  respect  to 
diversion  of  producer  milk  to  nonpool 
plants  should  be  modified.  A  coopera¬ 
tive  association  should  be  enabled  to  di¬ 
vert  as  producer  milk  in  each  of  the 
months  September  through  March  up 
to  40  percent  of  the  milk  of  its  producer 
members.  A  handler  who  is  the  operator 
of  a  pool  plant  should  be  in  position  to 
divert  during  each  such  month  up  to  40 


percent  of  the  producer  milk,  for  which 
he  is  the  handler,  exclusive  of  the  milk 
of  producers  who  are  members  of  a  co¬ 
operative  associaticm  that  is  diverting 
milk  under  the  percentage  limitation  de¬ 
scribed  above. 

The  order  now  provides  that  the  total 
quantity  of  milk  that  a  cooperative  as¬ 
sociation  or  a  pool  plant  operator  may 
divert  as  producer  milk  in  each  of  the 
months  of  September  through  March 
shall  not  exceed  35  percent  of  the  pro¬ 
ducer  milk  deliveries  as  described  above. 
The  order  also  provides  an  alternative 
basis  for  diversion  during  each  of  these 
months  that  permits  milk  of  an  individ¬ 
ual  producer  to  be  diverted  for  the  same 
number  of  days  that  milk  of  the  pro¬ 
ducer  is  received  at  a  pool  plant.  Dur¬ 
ing  each  of  the  months  April  through 
August,  a  pool  plant  operator  or  a  co¬ 
operative  association  may  divert  the 
milk  production  of  a  producer  from  a 
pool  plant  to  a  nonpool  plant  on  any 
number  of  days  during  such  month.  In 
all  months,  diversion  of  the  milk  of  any 
producer  to  a  nonpool  plant  is  permitted 
only  if  at  least  1  day’s  production  of  the 
milk  of  such  producer  is  received  at  a 
pool  plant  during  the  month.  Of  these 
diversion  provisions,  only  the  percentage 
limitations  for  the  months  September 
through  March  were  considered  at  the 
hearing. 

The  revised  diversion  provisions,  as 
adopted  herein,  were  proposed  by  Hoo- 
sier  Milk  Marketing  Agency,  Inc.,  an  or¬ 
ganization  of  cooperative  associations 
representing  a  substantial  majority  of 
the  producers  on  the  market.  A  repre¬ 
sentative  of  the  proponent  testified  at 
the  hearing  in  favor  of  the  proposal.  No 
opposition  to  the  proposal  was  expressed 
either  at  the  hearing  or  in  briefs. 

Over  the  last  2  years,  production  for 
the  market  has  increased  significantly 
while  the  number  of  producers  has  de¬ 
creased.  Average  daily  deliveries  per  pro¬ 
ducer  increased  by  nearly  6  percent  be¬ 
tween  1970  and  1971.  Comparing  the 
first  8  months  of  1972  to  the  same  period 
for  1971,  average  daily  deliveries  per 
producer  increased  by  over  7  percent. 
Class  I  sales  increases  for  the  same  pe¬ 
riods  have  not  been  as  large  as  these 
increases  in  production.  This  tendency 
for  individual  producers  to  increase  their 
daily  deliveries  is  expected  to  continue. 

One  large  cooperative  association  sup¬ 
plying  the  market  submitted  at  the  hear¬ 
ing  that  the  present  35-percent  diver¬ 
sion  limitation  does  not  provide  it  with 
the  flexibility  it  requires  in  the  face  of 
current  and  anticipated  marketing  con¬ 
ditions.  It  has  already  had  difficulty 
maintaining  the  producer  status  of  some 
of  its  members  as  a  result  of  increased 
production  per  member.  For  the  months 
January  through  August  1972,  the  co¬ 
operative’s  member  milk  production  in¬ 
creased  12  percent  over  the  same  months 
for  1971,  while  its  membership  increased 
by  less  than  2  percent.  Loss  of  a  single, 
large  fluid  milk  accoimt  by  one  of  the 
handlers  this  cooperative  association 
supplies  would  seriously  jeopardize  the 
producer  status  of  its  members  under- 
the  cuiTent  diversion  provisions. 


A  number  of  cooperative  associations 
representing  producers  on  the  market 
are  the  principal  or  sole  suppliers  of 
high  volume  handlers.  Handlers  so  sup¬ 
plied  service  large  accounts  for  various 
tjrpes  of  outlets,  including  supermarket 
chain  stores,  dairy,  and  convenience 
chain  stores,  schools,  and  military  estab¬ 
lishments.  Many  of  these  accounts  are 
serviced  on  a  contract  basis  and  may 
shift  from  one  handler  to  another  on 
the  expiration  of  a  contract.  When  a 
handler  supplied  primarily  by  one  co¬ 
operative  association  loses  such  an  ac¬ 
coimt  to  a  handler  supplied  primarily 
by  another  cooperative  association  or  to  a 
handler  regulated  under  another  order, 
the  former  cooperative  may  be  left,  for 
a  time  at  least,  w'ith  a  considerable 
amount  of  milk  for  which  there  is  no 
fluid  outlet. 

Another  factor  that  could  result  in  the 
need  for  diversion  of  a  substantial  vol¬ 
ume  of  milk  by  a  cooperative  would  be 
the  closing  of  a  large  plant  and  the 
transfer  of  Ihe  route  disposition  to  plants 
in  other  markets.  There  has  been 
a  trend  in  recent  years  for  multiple- 
plant  handlers  operating  in  a  number 
of  markets  to  close  their  less  efficient 
plants  and  concentrate  their  processing 
operations  in  large  plants  capable  of 
serving  several  markets.  Should  this 
happen  in  the  Indiana  market,  it  could 
cause  a  serious  problem  for  the  coopera¬ 
tive  that  had  supplied  the  closed  plant. 
In  the  event  of  plant  closings  or  ac¬ 
count  losses  such  as  those  described 
above,  manufacturing  plants  frequently 
provide  the  only  immediately  available 
outlet  for  a  cooperative’s  member  milk 
supplies  or  a  handler’s  regular  milk  sup¬ 
plies.  Diversion  of  milk  directly  from 
farms  to  manufacturing  plants  is  the 
most  efficient  means  of  disposing  of  such 
supplies.  The  40-percent  diversion  limi¬ 
tation  adopted  herein  will  promote 
orderly  marketing  in  the  face  of  these 
complex  marketing  problems  by  mini¬ 
mizing  the  impact  of  such  circumstances 
on  the  producer  status  of  dairy  farmers 
who  have  been  the  regular  suppliers  of 
the  market. 

2.  Louisville  Plan.  The  order  should 
be  amended  to  provide  that  the  uniform 
rate  withheld  from  the  pool  under  the 
Louisville  seasonal  incentive  payment 
plan  shall  be  20  cents  per  hundredweight 
for  each  of  the  months  April  through 
July. 

’The  order  now  provides  for  the  with¬ 
holding  by  the  market  administrator  of 
8  percent  of  the  average  monthly  basic 
formula  price  for  the  preceding  calendar 
year,  subject  to  a  maximum  of  30  cents, 
with  respect  to  each  hundredweight  of 
producer  milk  deUvered  to  the  market 
during  each  of  the  months  April  through 
July.  Payback  to  producers  of  the  ag¬ 
gregate  moneys  accumulated  during  the 
pay-in  period  is  made  at  a  monthly  rate 
of  25  percent  in  each  of  the  months 
September  through  December, 

A  representative  of  the  proponent 
(Hoosier  Milk  Marketing  Agency,  Inc.) 
testified  at  the  hearing  that  the  payin 
*  amount  provided  for  in  the  order  has  re¬ 
sulted  In  misalinement  of  Indiana  pro- 
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ducer  prices  relative  to  producer  prices 
paid  in  northern  Illinois  and  Wisconsin 
markets  during  the  payout  months.  In 
resc>onse  to  the  resulting  interorder  price 
relationships,  some  shifting  of  producers 
between  markets  has  occurr^  during 
this  period.  Proponent  testified  that  this 
situation  has  caused  some  producer  un¬ 
rest  and  has  impaired  the  effectiveness 
of  the  Louisville  plan. 

In  1971  the  average  number  of  pro¬ 
ducers  supplying  the  market  dining  the 
payout  period  exceeded  the  average 
number  of  producers  supplying  the 
market  during  the  payin  peric^  by  nearly 
250,  or  over  5  percent.  Despite  this  situ¬ 
ation,  removal  of  the  Louisville  plan 
from  the  order  was  not  favored  by  those 
participating  in  the  hearing.  Proponent 
contended  that  a  seasonal  incentive  pay¬ 
ment  plant  is  still  needed  in  the  market 
not  only  to  insure  uniform  production 
throughout  the  year,  but  also  to  main¬ 
tain  proper  price  alinement  between  the 
Indiana  market  and  order  markets  lo¬ 
cated  in  Kentucky,  Illinois,  and  Ohio 
that  also  utilize  such  plans. 

The  normal  pattern  of  milk  produc¬ 
tion  results  in  a  greater  supply  during  the 
spring  and  early  summer  than  during 
the  remainder  of  the  year.  Seasonal  in¬ 
centive  payment  plans,  such  as  the  one 
under  consideration,  encourage  a  more 
uniform  pattern  of  milk  production  by 
withholding  from  the  uniform  price  com¬ 
putation  in  the  flush  production  season 
funds  to  be  added  back  in  the  short  sup¬ 
ply  season.  Since  these  funds  are  distrib¬ 
uted  to  all  producers  who  supply  the 
market  during  the  payout  period,  it  is 
possible  for  dairy  farmers  who  do  not 
regularly  supply  the  market  to  become 
producers  only  during  these  months.  This 
seasonal  pattern  of  producer  market- 
shifting  may  occur  when,  as  a  result  of 
too  great  a  spread  between  spring  and 
fall  prices.  Interorder  producer  price  dlf- 
ferraces  during  the  short  supply  season 
more  than  offset  transportation  costs 
between  order  markets.  The  diluted  pro¬ 
ducer  prices  that  result  during  the  fall 
months  from  the  temporary  addition  of 
such  producers  to  the  market  tend  to 
discourage  producers  regularly  associated 
with  the  market  from  managing  their 
production  in  accordance  with  the  intent 
of  the  plan. 

The  Ohio  Valley,  Louisville-Lexington- 
Evansvllle,  central  Illinois  and  southern 
Illinois  orders,  which  abut  the  Indiana 
marketing  area,  continue  to  use  the 
Louisville  plan  to  even  out  production. 
Proponent  stated  that  deletion  of  the 
plan  from  the  Indiana  order  would  shift 
to  the  adjoining  markets  the  aforemen¬ 
tioned  problems  currently  being  experi¬ 
enced  in  this  market.  The  resulting  price 
spread  would  provide  a  strong  incentive 
for  Ohio,  Illinois,  and  Kentucky  produc¬ 
ers  to  shift  to  Indiana  in  the  spring  and 
an  equally  strong  incentive  for  Indiana 
producers  to  shift  to  the  Ohio  VaUey, 
LouisvUle-Lexingrtcm-Evansvllle,  or  Illi¬ 
nois  markets  in  the  fall  months. 

Official  notice  is  taken  of  the  uniform 
prices  for  Indiana  and  surrounding  mar¬ 
kets  as  published  in  the  Federal  Milk 
Order  Market  Statistics,  a  publication  of 
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the  Dairy  Division,  Agricultural  Market¬ 
ing  Service,  U.S.  Department  of  Agri¬ 
culture,  for  the  months  of  April,  May, 
June,  July,  September,  October,  Novem¬ 
ber,  and  December  1971. 

During  April,  May,  June,  and  July 
1971,  the  months  when  the  deductions 
were  made  in  the  computation  of  the 
uniform  price,  the  average  uniform  price 
under  the  Indiana  marketing  order  was 
$5.52.  In  the  adjoining  markets,  which 
also  have  “Louisville”  plans,  the  average 
prices  in  the  same  months  were:  Central 
Illinois,  $5.35;  southern  Illinois,  $5.50; 
Louisville,  $5.27;  and  Ohio  Valley,  $5.59, 
Under  the  Chicago  Regional  order,  the 
milkshed  of  which  overlaps  that  of  the 
Indiana  milkshed  in  parts  of  Illinois, 
Indiana,  Michigan,  and  Wisconsin,  the 
imiform  price  during  the  same  months 
was  $5.37.  The  Chicago  Regional  order 
does  not  have  a  “Louisville”  plan. 

During  the  mcmths  of  September,  Oc¬ 
tober,  November,  and  December  1971,  in 
which  uniform  prices  were  increased  by 
the  addition  of  the  monies  withheld  in 
the  spring,  the  respective  average  uni¬ 
form  prices  were:  Indiana,  $6.19;  cen¬ 
tral  Illinois,  $5.96;  southern  Illinois, 
$6.21;  Louisville-Lexington-Evansville, 
$6.32;  and  Ohio  Valley,  $6.36. 

The  uniform  price  under  the  Chicago 
Regional  order  averaged  $5.54  for  the 
same  4-month  period. 

Had  the  20-cent  rate  been  in  effect  in 
1971,  the  average  uniform  price  under 
the  Indiana  order  would  have  been  $5.55 
in  the  April-July  period  and  $6.09  in  the 
September-December  period.  Had  there 
been  no  “Louisville”  plan  in  effect,  the 
uniform  price  would  have  averaged  $5.75 
in  the  Aprll-July  period  and  $5.89  in  the 
September-December  period.  The  14- 
cent  difference  between  the  spring  and 
fall  prices  would  have  reduc^  the  in¬ 
centive  to  producers  to  maintain  an  even 
production  pattern.  The  substantially 
lower  uniform  price  in  the  September- 
December  period  contrasted  to  the  higher 
prices  prevailing  in  some  of  the  sur¬ 
rounding  markets  would  have  provided 
an  Incentive  to  Indiana  producers  to 
shift  to  those  markets. 

The  pay-ln  rate  of  20  cents  per  hun¬ 
dredweight  adopted  herein  will  tend  to 
eliminate  much  of  the  temporary  pro¬ 
ducer  shifting  that  has  occurred  between 
the  Indiana  market  and  the  markets  lo¬ 
cated  in  northern  Illinois  and  Wisconsin. 
The  resulting  uniform  price  to  producers 
in  the  fall  will  reduce  the  incentive  for 
producers  to  shift  to  the  Indiana  mar¬ 
ket  from  the  Chicago  Regional  market 
to  take  advantage  of  the  seasonally 
higher  prices.  At  the  same  time,  it  will 
be  high  enough  that  Indiana  producers 
will  not  have  an  incentive  to  shift  to 
the  Ohio  Valley,  Loulsville-Lexington- 
Evansville,  southern  Illinois  or  central 
Illinois  markets  in  the  fall.  The  differ¬ 
ence  between  the  spring  and  fall  prices 
will  be  sufficient  to  encourage  Indiana 
producers  to  continue  to  produce  enough 
milk  in  the  fall  and  winter  months  to 
fully  supply  the  needs  of  the  market. 

Interest  was  expressed  at  the  hearing 
in  a  “dairy  farmer  for  other  markets” 
provision  that  would  prevent  dairy  farm- 
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ers  not  regularly  associated  with  the 
market  from  taking  undue  advantage  of 
the  Louisville  plan.  Proponent  was  not 
prepared  to  propose  such  a  provision  at 
the  hearing  but  agreed  that  the  matter 
deserved  further  study. 

In  the  Indiana  market  the  moneys 
withheld  under  the  seasonal  incentive 
payment  plan  are  invested  in  interest- 
bearing  securities  and  both  the  principal 
and  the  interest  earned  thereon  are  re¬ 
turned  to  producers  during  the  payout 
period.  The  order  should  be  amended  to 
reflect  this  practiceo  f  returning  to  the 
pool  during  the  fall  months  interest 
earned  on  Louisville  plan  funds. 

3.  Charges  on  overdue  accounts.  The 
rate  prescribed  under  the  order  on  over¬ 
due  obligations  to  the  producer-settle¬ 
ment.  administrative,  and  marketing 
service  funds  should  be  increased  from 
one-half  of  1  percent  per  month  to  three- 
foiuths  of  1  percent  per  month.  The  in¬ 
terest  so  provided  shmtld  be  applied  on 
the  sixth  day  fc^owing  the  date  such 
obligations  are  due  and  on  the  same  day 
of  each  succeeding  month,  rather  than 
on  the  first  day  of  the  month  following 
the  due  date  and  on  the  first  day  of  each 
succeeding  month  as  now  provided  in 
the  order. 

Proponent  cooperative  associations 
propoi^  that  the  rate  be  increased  as 
provided  herein  and  that  the  charge  be 
applied  on  the  first  day  following  the  day 
obligations  to  the  producer-settlement, 
administrative,  and  marketing  service 
funds  are  due.  A  representative  of  these 
cooperative  associations  testified  that  a 
charge  of  one-half  of  1  percent  per 
month  is  unrealistic  in  light  of  present 
day  commercial  rates  for  carrying 
charges  and  that  it  encourages  delin¬ 
quency  in  payment  of  the  several  order 
obligations  by  providing  handlers  with 
an  inexpensive  source  of  operating 
capital. 

Representatives  of  several  handlers 
regulated  imder  the  order  expressed  op¬ 
position  to  the  cooperatives’  propo^ 
both  at  the  hearing  and  In  briefs.  One 
such  representative  testifled  that  an  in¬ 
crease  of  50  percent  in  the  rate  charged 
handlers  for  overdue  accounts  would  be 
excessive  and  unwarranted  in  light  of 
prevailing  local  credit  conditions. 

It  is  essential  that  pajrments  to  the 
funds  maintained  by  the  market  admin¬ 
istrator  be  made  promptly  so  that  the 
order  may  be  administered  in  an  efficient 
and  timely  manner.  A  charge  on  overdue 
accounts  is  intended  to  encourage  such 
prompt  settlement  of  accounts.  It  should 
not  be  so  low  as  to  provide  handlers  with 
an  inexpensive  source  of  credit  and  thus 
constitute  a  basis  for  holding  back  pay¬ 
ments  due  the  market  administrator. 

In  September  1972,  the  market  admin¬ 
istrator  billed  41  handlers  for  payments 
to  the  administrative  fimd  and  26  of 
these  handlers,  or  63  percent,  made  such 
payments  a  week  or  more  late.  In  the 
same  month.  27  handlers  were  billed  for 
payments  to  the  producer-settlement 
fund  and  17  of  these  handlers  (again  63 
percent)  made  such  payments  a  week  or 
more  late.  Since  this  month  was  not  par¬ 
ticularly  unusual  in  terms  of  late  pay- 
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mente.  It  appears  that  the  present  rate 
assess^  on  late  payments  is  too  low  to 
accomplish  what  Is  intended  and,  in  fact, 
may  be  providing  a  number  of  handlers 
vith  a  relatively  Inexpensive  source  of 
short-term  operating  funds  at  the  ex¬ 
pense  of  producers. 

In  support  of  the  proposal  to  begin 
application  of  interest  charges  on  the 
day  following  the  date  handler  obliga¬ 
tions  become  due,  proponent  coopera¬ 
tives  testified  that  such  a  change  also 
would  further  encourage  prompt  settle¬ 
ment  of  accounts  and  thereby  insine 
prompt  payment  in  full  to  producers 
whose  milk  is  delivered  to  handlers  who 
rely  on  payments  from  the  producer- 
settlement  fund  to  meet  their  producer 
payrolls. 

The  same  handlers  that  opposed  the 
Increased  charge  on  overdue  accoimts 
also  opposed  this  change  in  the  date  of 
application  of  such  charge.  They  pro¬ 
posed  that  the  charge  on  overdue  obli¬ 
gations  be  applied  on  the  sixth  day  fol¬ 
lowing  the  date  such  colligations  become 
due.  A  handler  representative  testified 
that  the  5-day  period  during  which  no 
interest  would  charged  is  needed  to 
accommodate  routine  delays  in  mail  de¬ 
liveries  to  and  from  the  market  admin¬ 
istrator’s  office. 

The  market  administrator  normally 
mails  handlers’  billings  no  earlier  than 
2  da3n5  prior  to  the  date  payments  are 
due.  This  fact  alone  makes  it  difficult  for 
a  handler  to  settle  his  accounts  on  time. 
If,  in  addition,  consideration  is  given  to 
the  time  normally  required  for  pickup 
and  delivery  of  mail  and  the  occcurence 
of  a  weekend  or  a  holiday  immediately 
prior  to  or  on  the  due  date,  it  is  evident 
that  the  application  of  interest  charges 
on  the  day  following  the  due  date  might 
penalize  those  handlers  who  make  an 
effort  to  pay  their  obligations  promptly. 
A  period  of  5  days  between  the  date 
payments  become  due  and  the  date  in¬ 
terest  is  assessed  will  encourage  prompt 
payment  without  penalizing  handlers 
for  unocmtroUable  mail  delays. 

In  order  to  Insure  that  handlers  pay 
only  the  adopted  rate  per  month  on 
overdue  accounts,  it  is  necessary  to  pro¬ 
vide  in  the  order  that  charges  be  applied 
on  the  same  day  each  month.  Also,  since 
the  Interest  charge  itself  becomes  an 
obli^tion  after  It  is  added  to  a  handler’s 
original  obligation,  the  order  should  pro¬ 
vide  for  the  compounding  of  Interest 
charges  from  month  to  month. 

For  the  reasons  stated  above,  it  is  ccm- 
cluded  that  the  sections  of  the  order 
concerning  charges  on  overdue  accoimts 
should  be  amended  as  provided  herein. 

4.  Order  format.  The  format  of  the  In¬ 
diana  order  should  be  revised  to  provide 
a  more  compact  order  and  a  more  pre¬ 
cise  grouping  of  related  order  provisions. 
In  addition  to  redesignation  of  section 
numbers  (and  codified  subunits),  cer¬ 
tain  changes  should  be  made  in  section 
titles.  Introductory  paragraphs,  and  sec¬ 
tion  content  In  making  th^e  modifica¬ 
tions,  which  conform  with  a  basic  and 
uniform  format  for  all  orders,  no  change 
Is  contemplated  either  In  the  Intent  or 
application  of  any  provisions  so  affected. 


The  need  for  rearrangement  of  the  or¬ 
der  provisions  in  large  part  reflects  the 
cumulative  effect  of  past  amendments 
that  have  resulted  in  a  number  of  unused 
subunits  that  disrupt  the  continuity  of 
the  order.  The  redesignation  of  codified 
units  will  also  accommodate  future 
changes  in  the  order. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and  con¬ 
clusions  were  filed  on  behalf  of  certain 
interested  parties.  These  briefs,  proposed 
findings  and  conclusions  and  the  evi¬ 
dence  in  the  record  were  considered  in 
making  the  findings  and  conclusions  set 
forth  above.  To  the  extent  that  the  sug¬ 
gested  findings  and  conclusions  filed  by 
Interested  parties  are  inconsistent  with 
the  findings  and  conclusicms  set  forth 
herein,  the  requests  to  make  such  find¬ 
ings  or  reach  such  conclusions  are  denied 
for  the  reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price  of 
feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  In  t^  tentative  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handl¬ 
ing  of  milk  in  the  same  manner  as,  and 
will  be  applicable  only  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Recommended  Marketing  Agreement  and 
Order  Amending  the  Order 

The  recommended  marketing  agree¬ 
ment  is  not  Included  in  this  decision 
because  the  regulatory  provisions  thereof 
would  be  the  same  as  Uiose  contained  in 
the  order,  as  hereby  proposed  to  be 
amended.  The  following  order  amending 


the  order,  as  amended,  regulating  the 
handling  of  milk  in  the  Indiana  market¬ 
ing  area  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out: 

PART  1049— MILK  IN  INDIANA 
MARKETING  AREA 

Subporl — Order  Regulating  Handling 

Oenebal  Pbovibxonb 

Sec. 

1049.1  General  provialons. 

Definitions 

1049.2  Indiana  marketing  area. 

1049k  Route  disposition. 

1049.4  [Reserved] 

1049.6  Distributing  plant. 

1049.6  Supply  plant. 

1049.7  Pool  plant. 

1049a  NonpoOl  plant. 

1049i)  Handler. 

1049.10  Producer-handler. 

1049.11  [Reserved] 

1049.12  Producer. 

1049.13  Producer  milk. 

1049.14  Other  source  milk. 

1049.16  Fluid  milk  product. 

1049.16  [Reserved] 

1049.17  FUled  mUk. 

1049.18  Cooperative  association. 

Handus  RxPoaTB 

1049 kO  Reports  of  receipts  and  utilization. 
1049kl  PayroU  reports. 

1049.32  Other  reports. 

Clabsificatiom  or  Milk 

1049.40  Classes  of  utilization 

1049.41  Shrinkage. 

1049.42  Classification  of  transfers  and  di¬ 

versions. 

1049 .43  General  classification  rules. 

1049.44  Classification  of  producer  milk. 

1049.45  Market  administrator's  reports  and 

announcements  concerning  clas¬ 
sification 

Class  Prices 

1049.60  Class  prices. 

1049kl  Basic  formula  price. 

1049.52  Plant  location  adjustments  for 
handlers. 

1049k3  Equivalent  price. 

1049.64  Handler  butterfat  differentials. 
1049.55  Announcement  of  class  prices  and 
handler  butterfat  differentials. 

Dniform  Price 

1049.60  Handler’s  value  of  milk  for  com¬ 

puting  uniform  price. 

1049.61  Computation  of  uniform  price  (in¬ 

cluding  weighted  average  price). 

1049.62  Announcement  of  uniform  price 

and  producer  butterfat  differ¬ 
ential. 

Fatmenxs  for  Milk 

1049.70  Producer-settlement  fund. 

1049.71  Payments  to  the  producer-settle¬ 

ment  fund. 

1049.72  Payments  from  the  producer- 

settlement  fund. 

1049.73  Payments  to  producers  and  to  co¬ 

operative  assoclattons. 

1049.74  Producer  butterfat  differential. 
1049.76  Plant  location  adjustments  to  pro¬ 
ducers  and  on  nonpool  milk. 

1049.76  Payments  by  handler  opsnftlng  a 

pfwtlaUy  regulated  distributing 
plant. 

1049.77  AdJustmentofacountB. 

1049.78  caiarges  on  overdue  accounts. 
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AdMISnSTRATITZ  ASSZSSMENT  AND  MARKETING 

Service  Dbodction 

Sec. 

1049.85  Assessment  for  order  administra¬ 

tion. 

1049.86  Deduction  for  marketing  services. 
Advertising  and  Promotion  Program 


1049.110  Agency. 

1049.111  Composition  of  the  Agency. 

1049.112  Term  of  office. 

1049.113  Selection  of  Agency  members. 

1049.114  Agency  operating  procedure. 

1049.115  Powers  of  the  Agency. 

1049.1 16  Duties  of  the  Agency. 

1049.117  Advertising,  research,  education, 

and  promotion  program. 

1049.118  Limitation  of  expenditures  by  the 

Agency. 

1049.119  Personal  liability. 

1049.120  Procedvne  for  requesting  refunds. 

1049.121  Duties  of  the  market  adminis¬ 

trator. 

1049.122  Liquidation. 

Authoritt:  The  provisions  of  this  Part 
1049  Issued  imder  secs.  1-19,  48  Stat.  31.  as 
amended:  7  U.S.C.  601-674. 

Oeneral  Provisions 

§  1049.1  General  provisions. 

The  terms,  definitions,  and  provisions, 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 


§  1049.2  Indiana  marketing  area. 


“Indiana  marketing  area”  (hereinafter 
referred  to  as  the  “marketing  area”) 
means  all  the  territory  within  the  bound¬ 
aries  of  each  of  the  Indiana  counties 
listed  below,  including  territory  wholly 
or  partly  wlthhi  such  boundaries  oc¬ 
cupied  by  Government  (municipal.  State, 
or  Federal)  reservations,  installations, 
instituti<ms,  other  similar  establish¬ 
ments; 


Adams. 

Allen. 

Bartholomew. 

Blackford. 

Boone. 

Brown. 

Cass. 

Clay. 

Clinton. 

Decatur. 

De  Kalb. 

Delaware. 

Elkhart. 

Payette. 

Foimteln. 

Franklin. 

Pulton. 

Grant. 

Hamilton. 

Hancock. 

Hendricks. 

Henry. 

Howard. 

Huntington. 

Jackson. 

Jay. 

Johnson. 

Kosciusko. 

Lagrange. 

Lake. 


La  Porte. 

Lawrence. 

Madison. 

Marlon. 

Marshall. 

Miami. 

Monroe. 

Montgomery. 

Morgan. 

Noble. 

Owen. 

Parke. 

Porter. 

Putnam. 

Handolph. 

Bush. 

Shelby. 

Steuben. 

St.  Joseph. 

Starke. 

Tli^ecanoe. 

Tipton. 

Union. 

Vermillion. 

Vigo. 

Wabash. 

Warren. 

Wayne. 

Wells. 

Whitley. 


§  1049.3  Route  disposition. 

“Route  disposition”  means  a  delivery 
(including  that  custom-packaged  for 
anotho:  person,  dlspositicm  from  a  plant 
store  or  from  a  distribution  point  and 


distribution  by  a  vendor  or  vending  ma¬ 
chine)  of  any  fluid  milk  product  classi¬ 
fied  as  CHass  I  milk  other  than  a  delivery 
in  bulk  form  to  any  milk  processing 
plant. 

§  1049.4  [Reserved] 

§  10-1'9.5  Distributing  plant. 

“Distributing  plant”  means  a  plant  ap¬ 
proved  by  any  duly  constitute  health 
authority  for  the  processing  or  packag¬ 
ing  of  milk  for  fluid  consumption  in  the 
marketing  area  and  from  which  there  is 
route  disposition  during  the  month  in  the 
marketing  area. 

§  1049.6  Supply  plant. 

“Supply  plant”  means  a  plant  in  which 
some  milk  approved  by  any  duly  consti¬ 
tuted  health  authority  for  fluid  consump¬ 
tion  in  the  marketing  area  is  assembled 
and  shippied  in  bulk  as  milk,  cream,  or 
skim  milk  to  a  distributing  pdant  during 
the  month. 

§  1049.7  Pool  plant. 

Except  as  provided  in  paragraph  (c) 
of  this  section,  “pool  plant”  means  a 
plant  specified  in  paragraph  (a)  or  (b) 
of  this  section. 

(a)  A  distributing  plant  with: 

(1)  Total  route  disposition  exclusive  of 
packaged  fluid  milk  products  received 
from  other  pdants  and  filled  milk,  in  an 
amount  not  less  than  50  percent  of 
Grade  A  milk  received  at  such  plant 
during  the  mcmth  from  dairy  farmers 
(excluding  receipts  of  producer  milk  by 
diversion  pursuant  to  9  1049.13)  and 
supply  plants,  except  that  a  plant  meet¬ 
ing  such  piercentage  requirement  for  the 
preceding  mcmth  may  remain  qualified 
under  this  subpiaragraph  in  the  current 
month;  and 

(2)  Route  dispiosition  within  the  mar¬ 
keting  area  during  the  month  of  at  least 
10  percent  cd  such  receipits,  such  route 
sales  to  be  exclusive  of  packaged  fluid 
milk  products  received  frcrni  other  plants 
and  filled  milk:  Provided.  That  any  plant 
meeting  the  requirements  of  this  para¬ 
graph  in  each  of  the  mcmths  of  Septem¬ 
ber  through  May,  inclusive,  shall  ccm- 
tinue  to  have  pxx>l  plant  status  in  the 
months  of  June,  July,  and  August,  im¬ 
mediately  following  if  ttiere  is  route  dis- 
pmsition,  excepit  filled  milk,  from  the 
plant  in  the  marketing  area  during  such 
month. 

(b)  A  supply  plant  from  which  not  less 
than  50  percent  of  the  Grade  A  milk  re¬ 
ceived  from  dairy  farmers  at  such  plant 
during  the  month  is  shipped  to  plants 
quallf3dng  for  the  month  pursuant  to 
paragraph  (a)  of  this  secticm.  A  plant 
qualified  pursuant  to  this  piaragraph  in 
each  of  the  immediately  preceding 
months  of  September  through  February 
Shan  remain  so  qualified  for  the  mcmths 
of  April  through  August  unless  writt«i 
appllcaticm  is  filed  with  the  market  ad¬ 
ministrator  cm  or  before  the  first  day  of 
any  such  month  to  designate  such  plant 
as  a  nonpxx)!  plant  for  such  month  and 
for  each  subsequent  month  through 
August  during  which  it  would  otherwise 
not  qualify  imder  this  paragraph. 


(c)  The  term  “pool  plant”  shall  not 
apply  to: 

(1)  A  producer-handler  plant; 

(2)  A  distributing  plant  which  the 
Secretary  determines  has  a  greater  pro¬ 
portion  of  route  dispositicm  (except  filled 
milk)  in  another  marketing  area  regu¬ 
lated  by  another  order  issued  pursuant 
to  the  Act  and  such  plant  is  fully  subject 
to  regulation  of  such  other  order:  Pro¬ 
vided,  That  a  distributing  plant  which 
was  a  pool  plant  under  this  order  in  the 
immediately  preceding  month  shall  con¬ 
tinue  to  be  subject  to  all  of  the  provi¬ 
sions  of  this  part  until  the  third  conse¬ 
cutive  month  in  which  a  greater  propor¬ 
tion  of  its  route  dlspiosition  (except  filled 
milk)  is  made  in  such  other  marketing 
area,  unless,  notwithstanding  the  pro¬ 
visions  of  this  paragraph,  it  is  regulated 
by  such  other  order; 

(3)  A  distributing  plant  which  meets 
the  requirements  set  forth  in  paragraph 
(a)  of  this  section  which  also  meets  the 
requirements  of  another  order  on  the 
basis  of  its  distribution  in  such  other 
marketing  area  and  which  the  Secretary 
determines  has  a  greater  quantity  of 
route  disposition  (excepit  filled  milk) 
during  the  month  in  this  marketing  area 
than  in  such  other  marketing  area  but 
which  plant  is  nevertheless  fully  regu¬ 
lated  imder  such  other  order; 

(4)  A  supply  plant  which  during  the 
month  is  fully  subject  to  the  pricing  and 
pxmling  provisions  of  another  order  is¬ 
sued  pursuant  to  the  Act,  unless  such 
plant  is  qualified  as  a  pool  plant  pursu¬ 
ant  to  paragraph  (b)  of  this  section  and 
a  greater  volume  of  fluid  milk  products 
(except  filled  milk)  is  moved  to  pool  dis¬ 
tributing  plants  qualified  on  the  basis  of 
route  sales  in  this  marketing  area;  and 

(5)  That  portion  of  a  plant  that  is 
physically  separated  from  the  Grade  A 
portion  of  such  plant,  is  operated  sepa¬ 
rately  and  is  not  approved  by  any  health 
authority  for  the  receiving,  processing, 
or  packaging  of  any  fluid  milk  product 
for  Grade  A  disposition. 

§  1049.8  Nonpool  plant. 

“Nonpool  plant”  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  follo'^ng  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
Issued  pursuant  to  the  Act. 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act 

(c>  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant,  from  which  there 
is  route  disposition  in  consumer-type 
packages  or  dispenser  units  in  the  mar¬ 
keting  area  during  the  month. 

(d)  “Unregulated  supply  plant”  means 
a  nonpool  supply  plant  that  is  not  an 
other  order  plant  or  a  producer-handler 
plant,  from  which  fiuid  milk  products  are 
shipped  during  the  month  to  a  pool  plant. 
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§  1049.9  Handler. 

“Handler”  means: 

(a)  Any  person  In  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  cooperative  association  with 
respect  to  producer  milk  diverted  for  the 
account  of  such  association  pursuant  to 
§  1049.13; 

(c)  [Reservedl 

(d)  Any  person  who  operates  a  par¬ 
tially  regtilated  distributing  plant; 

(e)  A  producer-handler;  or 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  !  1049.7  (c) . 

§  1049.10  Producer-handler. 

“Producer-handler”  means  a  person 
who  operates  a  dairy  farm  and  a  distrib¬ 
uting  plant  and  who  receives  no  fluid 
milk  products  from  other  dairy  farmers 
or  from  sources  other  than  pocd  plants, 
and  no  milk  products  other  than  fluid 
milk  products  for  reconstitution  into 
fluid  milk  products:  Provided.  That  such 
person  provides  proof  satisfactory  to  the 
market  administrator  that  the  care  and 
mansigement  of  all  dairy  animals  and 
other  resources  used  in  his  own  farm 
production  and  the  operation  of  the 
processing  and  distributing  business  are 
at  the  personal  enterprise  and  risk  of 
such  person. 

§  1049.1 1  [  Resell  ed  ] 

§  1049.12  Producer. 

“Producer”  means  any  person,  other 
than  a  producer-handler  as  defined  in 
any  order  (including  this  part)  Issued 
pursuant  to  the  Act,  who  in  compliance 
with  Grade  A  inspection  requirements  of 
a  duly  constituted  health  authority,  pro¬ 
duces  milk  for  distribution  as  fluid  milk 
products  within  the  marketing  area  or 
produces  milk  acceptable  for  fluid  con¬ 
sumption  at  Federal,  State,  or  municipal 
institutions,  which  milk  is  received  at  a 
pool  plant  or  is  diverted  pursuant  to 
§  1049.13.  “Producer”  shall  not  Include 
any  person  with  respect  to  milk  which  is 
fully  subject  to  the  class  pricing  and  pro¬ 
ducer  payment  provlsicms  of  another 
order  issued  pmsuant  to  the  Act. 

§  1049.13  Producer  milk. 

“Producer  milk”  means  all  skim  milk 
and  butterfat  contained  in  milk  of  any 
producer,  other  than  milk  received  at  a 
pool  plant  by  diversion  from  a  plant  at 
which  such  milk  would  be  fully  subject 
to  pricing  and  pooling  under  the  terms 
and  provisions  of  another  order  Issued 
pursuant  to  the  Act,  which  is: 

(a)  Received  at  one  or  more  pool 
plants  during  the  month  (milk  may  be 
diverted  diuing  the  month  by  a  handler 
from  a  pool  distributing  plant  to  another 
pool  plant(s)  for  not  more  days  of  pro¬ 
duction  of  producer  milk  than  is  phys¬ 
ically  received  at  the  diverting  pool 
plant) . 

(b)  Received  at  a  pool  plant  at  least 
one  day  during  the  month  and  then 
diverted  by  the  operator  of  a  pool  plant 
or  by  a  cooperative  association  to  a  non¬ 
pool  plant  during  the  month  under  any 
of  the  following  conditions: 

(1)  During  April  through  August  the 
operator  of  a  pool  plant  or  a  cooperative 


association  may  divert  the  milk  produc¬ 
tion  of  a  producer  freon  a  pool  plant  to  a 
nonpool  plant  (other  than  that  of  a  pro¬ 
ducer-handler)  on  any  niunber  of  days 
during  the  month. 

(2)  During  September  through  March 
the  milk  of  a  producer  diverted  by  the 
operator  of  a  pool  plant  or  a  cooperative 
association  to  a  nonpool  plant  (other 
than  that  of  a  producer-handler)  shall 
be  limited  to  the  amoimts  specified  in 
subdivisions  (i)  and  (il)  of  this  subpara¬ 
graph: 

(i)  The  operator  of  a  pool  plant  may 
divert  the  milk  of  producers  (except  pro¬ 
ducer  members  of  a  cooperative  asso¬ 
ciation  which  is  diverting  milk  imder  the 
percentage  limit  of  subdivision  (ii)  of 
this  subparagraph)  for  not  more  days  of 
production  of  producer  milk  than  is 
physically  received  at  the  diverting  pool 
plant  or  he  may  divert  an  aggregate 
quantity  not  exceeding  40  percent  of  the 
milk  of  all  such  producers. 

(li)  A  cooperative  association  may 
divert  the  milk  of  its  individual  member 
producers  for  not  more  days  of  produc¬ 
tion  of  producer  milk  than  is  physically 
received  at  a  pool  plant  or  it  may  divert 
an  aggregate  quantity  of  the  milk  of 
member  producers  not  exceeding  40  per¬ 
cent  of  ail  such  milk  either  caused  to  be 
delivered  to  pool  plants  or  diverted  to 
nonpool  plants  by  the  cooperative 
association. 

(3)  When  milk  Is  diverted  in  excess  of 
the  limit  by  a  handler  who  elects  to 
divert  on  the  basis  of  days-of -production, 
only  that  milk  of  the  individual  producer 
which  was  received  at  a  pool  plant  or 
which  was  diverted  to  a  nonpool  plant 
for  not  more  days  of  production  than  is 
physically  received  at  a  pool  plant  shall 
be  considered  producer  milk. 

(4)  When  milk  is  diverted  to  a  non¬ 
pool  plant  in  excess  of  the  percentage 
limit  by  a  handler  who  dects  to  divert 
on  a  percentage  basis,  eligibility  as  pro¬ 
ducer  milk  shall  be  forfeited  on  a  quan¬ 
tity  of  milk  equal  to  such  excess.  In  such 
Instances  the  diverting  handler  shall 
specify  the  dairy  farmers  whose  milk  is 
ineligible  as  producer  milk.  If  the  han¬ 
dler  fails  to  designate  such  dairy  farmers 
whose  milk  is  ineligible,  producer  milk 
status  shall  be  forfeited  v^th  respect  to 
all  milk  diverted  to  nonpool  plants  by 
such  handler. 

(5)  If,  notwithstanding  the  provisions 
of  this  paragraph,  diverted  milk  is  fully 
subject  to  the  pricing  and  pooling  pro¬ 
visions  of  another  Federal  order,  it  shall 
not  be  producer  milk  imder  this  order. 

(c)  Diverted  milk  shall  be  deemed  to 
be  received  by  the  handler  at  the  pool 
plant  or  nonpool  plant  to  which  the  milk 
is  diverted,  unless  diverted  to  a  plant 
located  in  any  part  of  the  marketing 
area  or  to  a  plant  at  which  no  loca¬ 
tion  adjustment  would  apply  pursuant  to 
§  1049.52,  in  which  case  such  diverted 
milk  shall  be  deemed  to  be  received  at 
the  pool  plant  from  which  diverted. 

§  1049.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in  or  repre¬ 
sented  by: 


(a)  Receipts  during  the  month  of 
fluid  milk  products,  except:  (1)  Fluid 
milk  products  received  from  pool  plants 
either  by  transfer  or  diversion,  (2)  pro¬ 
ducer  milk  (including  own  farm  produc¬ 
tion),  or  (3)  inventory  of  fluid  milk 
products  on  hand  at  the  beginning  of 
the  month; 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (Including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  into  or  con- 
bined  with  another  product  in  the  plant 
during  the  month;  and 

(c)  Any  disappearance  of  nonfluid 
milk  products  not  otherwise  accounted 
for. 

§  1049.15  Fluid  milk  product. 

“Fluid  milk  product”  means  milk,  skim 
milk,  filled  milk,  buttermilk,  milk  drinks 
(plain  or  flavored),  “fortified”  products, 
“dietary”  milk  products,  concentrated 
milk  or  skim  milk,  recemstituted  milk, 
skim  milk,  or  milk  drinks  (plain  or  fla¬ 
vored),  and  cream  or  any  mixture  in 
fluid  form  of  cream,  milk  or  skim  milk 
(except  eggnog,  yogurt,  milk  shake  mix, 
frozen  dessert  mix,  sour  cream,  aerated 
cream  products,  evaporated  and  plain  or 
sweetened  condensed  milk  or  skim  milk, 
and  sterilized  products  packaged  in 
hermetically  sealed  metal  or  glass  con¬ 
tainers)  .  This  definition  shall  not  include 
a  product  which  contains  6  percent  or 
more  nonmilk  fat  (or  oil) . 

§  1049.16  [Reserved] 

§  1049.17  Filled  mUk. 

“Filled  milk”  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultmed,  reconstituted  or 
modified  by  the  addition  of  nonfat  milk 
solids),  with  or  without  milkfat,  so  that 
the  product  (including  stabilizers,  emul¬ 
sifiers  or  flavoring)  resembles  milk  or 
any  other  fluid  milk  product;  and  con¬ 
tains  less  than  6  percent  nonmilk  fat 
(or  oil). 

§  1049.18  Cooperative  association. 

“Cooperative  association”  means  any 
c(x>peratlve  marketing  assotdation  of 
producers  which  the  Secretary  deter¬ 
mines,  after  application  by  the  associa¬ 
tion: 

(a)  To  be  qualified  under  the  provi¬ 
sions  of  the  Act  of  Congress  of  Febru¬ 
ary  18,  1922,  as  amended,  known  as  the 
“Capper- Volstwui  Act”; 

(b)  To  have  full  authority  in  the  sale 
of  milk  of  its  members  and  is  engaged  in 
making  collective  sales  of  or  marketing 
milk  or  milk  products  for  its  members; 
and 

(c)  To  have  all  of  its  activities  under 
the  control  of  its  members. 

Handler  Reports 

§  1049.30  Reports  of  rwcipls  and  utili¬ 
zation. 

On  or  before  the  eighth  day  after  the 
end  of  each  month,  each  handler  for  each 
of  his  pool  plants  and  a  cooperative  as¬ 
sociation  with  respect  to  milk  for  which 
it  is  the  handler  shall  report  to  the  mar¬ 
ket  administrator  for  such  month,  in  the 
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detail  and  on  forms  prescribed  by  the 
market  administrator  as  follows: 

(a)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(1)  Receipts  of  producer  milk  (includ¬ 
ing  own  farm  production) ; 

(2)  Fluid  milk  products  received  by 
transfer  or  diversion  from  pool  plants; 

(3)  Other  source  milk; 

(4)  A  separate  report  of  producer  milk 
diverted  pursuant  to  §  1049.13:  Provided, 
That  on  or  before  the  day  prior  to  divert¬ 
ing  producer  milk  pursuant  to  §  1049.13 
each  handler  shall  notify  the  market  ad¬ 
ministrator  of  his  intention  to  divert  such 
milk,  the  date  or  dates  of  such  diversion, 
and  the  plant  to  which  such  milk  is  to  be 
diverted;  and 

(5)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  and  end  of  the 
month; 

(b)  The  utiUzation  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  section,  including  sep¬ 
arate  statements  of  route  disposition,  ex¬ 
cept  filled  milk,  and  filled  milk  Inside  the 
marketing  area;  and 

(c)  Such  other  information  with  re¬ 
spect  to  receipts  and  utilization  of  skim 
milk  and  butterfat  as  the  market  ad¬ 
ministrator  may  prescribe. 

§1049.31  Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler,  except 
a  producer-handler  and  a  handler  in  his 
capacity  as  the  operator  of  a  plant  speci¬ 
fied  in  S  1049.7(c)  (2),  (3).  or  (4).  shaU 
report  to  the  market  administrator  in 
the  detail  and  on  forms  prescribed  by 
the  market  administrator,  his  producer 
paiyroll  for  that  month  which  shall  show 
for  each  producer: 

(1)  His  name  and  address; 

(2)  The  total  poimds  of  milk  received 
from  such  producer  and  the  number  of 
days,  if  less  than  the  entire  month,  on 
which  milk  was  received  from  such 
producer; 

(3)  The  average  butterfat  content  of 
such  milk;  and 

(4)  The  net  amount  of  such  handlers 
payment,  together  with  the  price  paid 
and  the  amount  and  nature  of  any 
deductions; 

(b)  Each  handler,  except  one  who 
elects  to  make  payments  pursuant  to 
S  1049.76(a),  operating  a  partially  regu¬ 
lated  distributing  plant  shall  report  to 
the  market  administrator  on  or  before 
the  20th  day  after  the  end  of  the  month 
for  each  dairy  farmer  from  whom  milk 
was  received  the  same  information  as 
required  from  handlers  operating  pool 
plants  pursuant  to  paragraph  (a)  of  this 
section. 

§  1049.32  Other  repwU. 

(a)  Each  producer-handler  shaU  make 
reports  to  the  market  administrator  at 
such  time  and  in  such  manner  as  the 
market  administrator  shall  request. 

(b)  Each  handler  specified  in  S  1049.9 

(d)  who  operates  a  partially  regulated 
distributing  plant  shall  report  as  required 
of  handlers  operating  pool  plants  pursu¬ 
ant  to  S  1049.30,  except  that  receipts  in 
Grade  A  milk  shall  be  reported  in  Ueu  of 
those  in  producer  milk.  Such  report  shall 
Include  a  separate  statement  showing 


the  quantity  of  route  disposition  of  re¬ 
constituted  skim  milk  in  fluid  milk  prod¬ 
ucts  in  the  marketing  area. 

(c)  Each  handler  operating  a  plant 
described  in  8  1049.7(c)  (2),  (3),  or  (4) 
shall,  with  respect  to  total  receipts  and 
utilization  or  disposition  of  skim  milk 
and  butterfat  at  such  plant,  report  to 
the  market  administrator  at  such  time 
and  in  such  manner  as  the  market  ad¬ 
ministrator  may  require  and  allow  veri¬ 
fication  of  such  reports  by  the  market 
administrator. 

Classification  of  Milk 
§  1049.40  CIas!«esi  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  1049.41  through  1049.44,  the  skim 
milk  and  butterfat  required  to  be  re¬ 
ported  pursuant  to  §  1049.30  shall  be 
classified  as  follows : 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  from  the  plant  in  the 
form  of  fluid  milk  products,  other  than 
those  classified  pursuant  to  paragraph 
(b)  (2),  (3),  (4),  and  (5),  of  this  sec¬ 
tion,  except  that  fluid  milk  products 
which  have  been  fortified  by  the  addition 
of  milk  solids  shall  be  Class  I  only  up  to 
the  weight  of  an  equal  volume  of  an 
unmodified  fluid  milk  product  of  the 
same  nature  and  butterfat  content;  and 

(2)  Not  specifically  accounted  for  as 
Class  II  milk; 

(b)  Class  II  milk.  CHass  n  milk  shall 

be:  ^ 

(1)  Skim  milk  and  butterfat  used  to 
produce  any  product  other  than  a  fluid 
milk  product; 

(2)  Skim  milk  and  butterfat  con¬ 
tained  in  fluid  milk  products  disposed 
of  for  livestock  feed  or  in  products  which 
are  dumped.  If  the  market  administrator 
has  been  notified  in  advance  and  afforded 
the  opportunity  to  verify  such  dumping; 

(3)  Skim  milk  and  butterfat  in  fluid 
milk  products  delivered  in  bulk  to  and 
used  at  commercial  food  establishments 
devoted  exclusively  to  the  manufacture 
of  bakery  products,  candy,  or  processed 
foods  packaged  in  hermetically  sealed 
glass  or  metal  containers; 

(4)  Skim  milk  contained  in  that  por¬ 
tion  of  fortified  fluid  milk  products  not 
classified  as  Class  I  milk  pursuant  to 
paragraph  (a)  (1)  of  this  section; 

(5)  Skim  milk  and  butterfat  con¬ 
tained  in  inventory  of  fluid  milk  prod¬ 
ucts  on  hand  at  the  end  of  the  month; 
and 

(6)  Contained  in  shrinkage  of  skim 
milk  and  butterfat,  respectively,  pro¬ 
rated  pursuant  to  §  1049.41(b)  (2)  and 

(3)  for  each  pool  plant,  not  to  exceed  the 
quantities  calculated  pursuant  to  sub¬ 
divisions  (i)  through  (Vi)  of  this 
subparagraph: 

(1)  Two  percent  of  receipts  of  skim 
milk  and  butterfat  physically  received 
direct  from  producers  and  milk  received 
in  bulk  by  diversion  from  another  pool 
plant  pursuant  to  §  1049.13; 

(ii)  Plus  1.5  percent  of  milk  or  skim 
milk  received  by  transfer  from  other 
pool  plants  in  bulk; 

(ill)  Plus  1.5  percent  of  receipts  of 
milk  or  skim  milk  in  bulk  from  an  other 


order  plant,  exclusive  of  the  quantity  for 
which  Class  n  utilization  was  requested 
by  the  operator  of  such  plant  and  the 
handler; 

(iv)  Plus  1.5  percent  of  receipts  of 
milk  or  skim  milk  in  bulk  from  unregu¬ 
lated  supply  plant,  exclusive  of  the  quan¬ 
tity  for  which  Class  II  utilization  was 
requested  by  the  handler; 

(V)  Less  1.5  percent  of  bulk  tran-sfers 
of  milk  or  skim  milk  to  a  pool  plant  of 
another  handler;  and 

(vi)  Less  1.5  percent  of  bulk  transfers 
of  milk  or  skim  milk  to  nonpool  plants. 

(7)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  §  1049.41(b)(1). 

§  1019.41  Shrinkage. 

The  market  administrator  shall  assign 
shrinkage  to  each  handler’s  receipts  at 
each  pool  plant  as  follows; 

(a)  Compute  the  total  shrinkage  of 
skim  milk  and  butterfat;  and 

(b)  Prorate  the  resulting  amounts 
among  (1)  skim  milk  and  butterfat  in 
other  source  milk  received  in  bulk  fluid 
form,  exclusive  of  that  specified  in 
8  1049.40(b)(6)  (ii),  (iii),  and  (iv) ;  (2) 
skim  milk  and  butterfat  in  producer  milk 
(excluding  milk  diverted  to  other  plants 
pursuant  to  §  1049.13) ;  and  (3)  skim 
milk  and  butterfat  in  bulk  receipts  of 
milk  and  skim  milk  including  diversions 
or  transfers  from  other  pool  plants,  from 
other  order  plants  and  unregulated  sup¬ 
ply  plants,  exclusive  of  the  quantities 
received  from  other  order  plants  and 
unregulated  supply  plants  for  which 
Class  II  utilization  was  requested  by  the 
handlers,  in  excess  of  transfers  of  bulk 
milk  or  skim  milk  to  other  plants. 

§  1049.42  Classification  of  transfers 
and  diversion.s. 

Skim  milk  or  butterfat  in  the  form  of 
a  fluid  milk  product  shall  be  classified: 

(a)  At  the  utilization  indicated  by  the 
operators  of  both  plants,  otherwise  as 
Class  I  milk,  if  transferred  or  diverted 
to  another  pool  plant  subject  in  either 
event  to  the  following  conditions: 

(1)  The  skim  milk  or  butterfat  so  as¬ 
signed  to  either  class  shall  be  limited  to 
the  amount  thereof  remaining  in  such 
class  in  the  transferee  plant  after  com¬ 
putations  pursuant  to  §  1049.44(a)  (8) 
and  the  corresponding  step  of 
8  1049.44(b) ; 

(2)  If  the  transferor  plant  received 
during  the  month  other  source  milk  to 
be  allocated  pursuant  to  8  1049.44(a)  (3), 
the  skim  milk  and  butterfat  so  trans¬ 
ferred  or  diverted  shall  be  classified  so  as 
to  allocate  the  least  possible  Class  I  uti¬ 
lization  to  such  other  source  milk;  and 

(3)  If  the  transferor  handler  received 
during  the  month  other  soiirce  milk  to 
be  allocated  pursuant  to  8  1049.44(a)  (7) 
or  (8)  and  the  corresponding  steps  of 
8  1049.44(b),  the  skim  milk  and  butter¬ 
fat  so  transferred  up  to  the  total  of  such 
receipts  shall  not  be  classified  as  Class 
I  milk  to  a  greater  extent  than  would  be 
applicable  to  a  like  quantity  of  such 
other  source  milk  received  at  the  trans¬ 
feree  plant. 

(b)  As  Class  I  milk,  if  moved  from  a 
pool  plant  to  a  producer-handler. 
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fc)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
is  neither  an  other  order  plant  nor  a 
producer-handler  plant,  unless  the  re- 
(luirements  of  subparagraphs  (1)  and 
<2>  of  this  paragraph  are  met,  in  which 
case  the  skim  milk  and  butter  fat  so 
transferred  or  diverted  shall  be  classified 
in  accordance  with  the  assignment  re¬ 
sulting  from  subparagraph  (3)  of  this 
paragraph: 

(1)  The  transferring  or  diverting 
handler  claims  classification  pursuant  to 
the  assignment  set  forth  in  subpara¬ 
graph  (3)  of  this  paragraph  in  his  re¬ 
port  submitted  to  the  market  adminis¬ 
trator  pursuant  to  §  1049.30  for  the 
month  within  which  such  transaction 
occun’ed; 

(2)  The  operator  of  such  nonpool 
plant  maintains  books  and  records  show¬ 
ing  the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  w’hich 
are  made  available  if  requested  by  the 
market  administrator  for  the  purpose 
of  verification;  and 

(3>  The  skim  milk  and  butterfat  so 
transferred  shall  be  classified  on  the 
basis  of  the  following  assignment  of 
utilization  at  such  nonpool  plant  in  ex¬ 
cess  of  receipts  of  packaged  fluid  milk 
products  from  all  pool  plants  and  other 
order  plants: 

ti)  Any  route  disposition  in  the  mar¬ 
keting  area  shall  be  first  assigned  to  the 
skim  milk  and  butterfat  in  the  fluid  milk 
products  so  transferred  or  diverted  from 
pool  plants,  next  pro  rata  to  receipts 
from  other  order  plants  and  thereafter 
to  receipts  from  dairy  farmers  who  the 
market  administrator  determines  con¬ 
stitute  regular  sources  of  supply  of  Grade 
A  milk  for  such  nonpool  plant; 

(li)  Any  route  disposition  in  the  mar¬ 
keting  area  of  another  order  issued  piu*- 
suant  to  the  Act  shall  be  first  assigned  to 
receipts  from  plants  fully  regulated  by 
such  order,  next  pro  rata  to  receipts  from 
pool  plants  and  other  order  plants  not 
regulated  by  such  order,  and  thereafter 
to  receipts  from  dairy  farmers  who  the 
market  administrator  determines  consti¬ 
tute  regular  sources  of  supply  for  such 
nonpool  plant; 

(iii)  Class  I  utilization  in  excess  of 
that  assigned  pursuant  to  subdivisions 

(i)  and  (ii)  of  this  subparagraph  shall  be 
assigned  first  to  remaining  receipts  from 
dairy  farmers  who  the  market  adminis¬ 
trator  determines  constitute  the  regu¬ 
lar  source  of  supply  for  such  nonpool 
plant  and  Class  I  utilization  in  excess  of 
such  receipts  shall  be  assigned  pro  rata 
to  vmassigned  receipts  at  such  nonpool 
plant  from  all  pool  and  other  order 
plants;  and 

(iv)  To  the  extent  that  Class  I  utili¬ 
zation  is  not  so  assigned  to  it,  the  skim 
milk  and  butterfat  so  transfer)-ed  shall  be 
classified  as  Class  n  milk. 

fd)  As  follows,  if  transferred  or  di¬ 
verted  to  an  other  order  plant  in  excess 
of  receipts  from  such  plant  in  the  same 
category  as  described  in  subparagraph 

(1),  (2),  or  (3)  of  this  paragraph: 

(1)  If  transferred  in  packaged  form, 
classification  shall  be  in  the  classes  to 


which  allocated  as  a  fluid  milk  product 
under  the  other  order; 

(2)  If  transferred  in  bulk  form,  classi¬ 
fication  shall  be  in  the  classes  to  which 
allocated  as  a  fluid  milk  product  under 
the  other  order  (including  allocation 
imder  the  conditions  set  forth  in  sub- 
paragraph  (3)  of  this  paragraph) ; 

(3)  If  the  operators  of  both  the  trans¬ 
feror  and  transferee  plants  so  request  in 
the  reports  of  receipts  and  utilization 
filed  with  their  respective  market  admin¬ 
istrators,  transfers  in  bulk  foim  shall  be 
classified  at  Class  n  to  the  extent  of  the 
CHass  II  utilization  (or  comparable  utili¬ 
zation  imder  such  other  order)  available 
for  such  assignment  pursuant  to  the 
allocation  provisions  of  the  transferee 
order; 

(4)  If  information  concerning  the 
classification  to  which  allocated  under 
the  other  order  is  not  available  to  the 
market  administrator  for  purposes  of 
establishing  classification  pursuant  to 
this  paragraph,  classification  shall  be 
as  Class  I,  subject  to  adjustment  w’hen 
such  information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  transferee  order  provides  for  more 
than  two  classes  of  utilization,  skim  milk 
and  butterfat  allocated  to  a  class  con¬ 
sisting  primarily  of  fluid  milk  products 
shall  be  classified  as  Class  I,  and  skim 
milk  and  butterfat  allocated  to  other 
classes  shall  be  classified  as  Class  n;  and 

(6)  If  the  form  in  which  any  fluid 
milk  product  is  transferred  to  an  other 
order  plant  is  not  defined  as  a  fluid  milk 
product  under  such  other  order,  classi¬ 
fication  shall  be  in  accordance  with  the 
provisions  of  §  1049.40. 

§  1049.43  General  classifioalion  rules. 

In  determining  the  classification  of 
producer  milk  pursuant  to  §  1049.44,  the 
following  rules  shall  apply : 

(a)  Each  month  the  market  adminis¬ 
trator  shall  correct  for  mathematical  and 
other  obvious  errors,  the  reports  sub¬ 
mitted  by  each  handler  pursuant  to  this 
part  and  compute  the  total  pounds  of 
skim  milk  and  butterfat,  respectively,  in 
each  class  at  each  of  the  plants  of  such 
handler. 

(b)  If  any  of  the  water  contained  in 
the  milk  from  which  a  product  is  made, 
is  removed  before  the  product  is  utilized 
or  disposed  of  by  the  handler,  the  pounds 
of  skim  milk  used  or  disposed  of  in  such 
product  shall  be  considered  to  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
the  w’ater  originally  associated  with  the 
milk  solids. 

§  1049.44-  Clas>>iri(*alion  uf  producer 
milk. 

After  making  the  computations  pursu¬ 
ant  to  §  1049.43,  the  market  administra¬ 
tor  shall  determine  the  classification  of 
producer  milk  received  at  each  pool 
plant  each  month  as  follows; 

(a)  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  CTlass  n  the  pounds  of  skim 
milk  classified  as  Class  n  pursuant  to 
§  1049.40(b)(6); 


(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  In  each  class  the 
pounds  of  skim  milk  In  fluid  milk  prod¬ 
ucts  received  In  packaged  form  from 
other  order  plants,  except  that  to  be  sub¬ 
tracted  pursuant  to  subparagraph  (3)  (v) 
of  this  paragraph,  as  follows: 

(i)  Prom  Class  II  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(3)  Subtract  in  the  order  specified  be¬ 
low  from  the  pounds  of  skim  milk  re¬ 
maining  in  each  class,  in  series  beginning 
with  Class  II,  the  pounds  of  skim  milk 
In  each  of  the  following: 

(i)  Other  source  milk  In  a  form  other 
than  that  of  a  fluid  milk  product; 

(ii)  Receipts  of  fluid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  Is  not  established,  and  re¬ 
ceipts  of  fluid  milk  products  from  un¬ 
identified  sources; 

(lii)  Receipts  of  fluid  milk  products 
from  a  producer-handler,  as  defined 
under  this  or  any  other  Federal  order; 

(Iv)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  unregulated 
supply  plants;  and 

(v)  Receipts  of  reconstituted  skim 
milk  In  filled  milk  from  other  order 
plants  which  are  regulated  under  an 
order  providing  for  Individual  handler 
pooling,  to  the  extent  that  reconstituted 
skim  milk  Is  allocated  to  Class  I  at  the 
transferor  plant; 

(4)  Subtract,  in  the  order  specified  be¬ 
low’,  from  the  pounds  of  skim  milk  re¬ 
maining  in  Class  II: 

(1)  The  pounds  of  skim  milk  In  re¬ 
ceipts  of  fluid  milk  products  from  un¬ 
regulated  supply  plants,  that  were  not 
subtracted  pursuant  to  subparagraph 

(3)  (Iv)  of  this  paragraph,  for  which  the 
handler  requests  Class  II  utilization,  but 
not  in  excess  of  the  pounds  of  skim  milk 
remaining  in  Cla.ss  II ; 

(il)  The  pounds  of  skim  milk  remain¬ 
ing  in  receipts  of  fluid  milk  products  from 
unregulated  supply  plants,  that  were 
not  subtracted  pursuant  to  subparagraph 
(3)  (Iv)  of  this  paragraph,  which  are  In 
excess  of  the  pounds  of  skim  milk  de¬ 
termined  as  follows: 

(a)  Multiply  the  pounds  of  skim  milk 
remaining  In  CHass  I  milk  (excluding 
Class  I  transfers  between  pool  plants  of 
the  handler)  at  all  pool  plants  of  the 
handler  by  1.25; 

(b)  Subtract  from  the  result  the  sum 
of  the  pounds  of  skim  milk  at  all  such 
plants  In  producer  milk.  In  receipts  from 
other  pool  handlers  and  In  receipts  In 
bulk  from  other  order  plants,  that  w’ere 
not  subtracted  pursuant  to  subparagraph 
(3)  (V)  of  this  paragraph;  and 

(c)  (f)  Multiply  any  resulting  plus 
quantity  by  the  percentage  that  receipts 
of  skim  milk  In  fluid  milk  products  from 
unregulated  supply  plants  remaining  at 
this  plant  Is  of  all  such  receipts  remain¬ 
ing  at  all  pool  plants  of  such  handler, 
after  any  deductions  pursuant  to  sub¬ 
division  (1)  of  this  subparagraph. 

(2)  Should  such  computation  result  in 
a  quantity  to  be  subtracted  from  Class  II 
which  Is  In  excess  of  the  pounds  of  skim 
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milk  remaining  in  Class  II,  the  pK>unds  of 
skim  milk  in  Class  II  shall  be  Increased 
to  the  quantity  to  be  subtracted  and  the 
pounds  of  skim  milk  in  Class  I  shall  be 
decreased  a  like  amount.  In  such  case  the 
utilization  of  skim  milk  at  other  pool 
plant  is)  of  such  handler  shall  be  ad¬ 
justed  in  the  reverse  direction  by  an 
identical  amount  in  sequence  beginning 
with  the  nearest  other  pool  plant  of  such 
handler  at  which  such  adjustment  can 
be  made. 

(iii)  The  pounds  of  skim  milk  in  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
an  other  order  plant,  that  were  not 
subtracted  pursuant  to  subparagraph 
(3)(v)  of  this  paragraph,  in  excess  of 
similar  transfer  to  such  plant,  but  not 
In  excess  of  the  pounds  of  skim  milk 
remaining  in  Class  n  milk  if  Class  n 
utilization  was  requested  by  the  operator 
of  such  plant  and  the  handler; 

(5)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  n,  the  pounds  of 
skim  milk  in  Inventory  of  fluid  milk 
products  on  hand  at  the  beginning  of  the 
month; 

i6)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  11  milk  the  pounds 
subtracted  pursuant  to  subparagraph 

( 1 )  of  this  paragraph ; 

(7)  (i)  Subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class,  pro 
rata  to  the  total  pounds  of  skim  milk 
remaining  in  each  class  in  all  pool  plants 
of  the  receiving  handler,  the  pounds  of 
skim  milk,  in  receipts  of  fluid  milk  prod¬ 
ucts  from  unregulated  supply  plants 
that  were  not  subtracted  pursuant  to 
subparagraphs  (3)  (iv)  and  (4)  (i)  or 
(ii)  of  this  paragraph; 

(ii)  Should  such  proration  result  in 
the  amoimt  to  be  subtracted  from  any 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
8kt  which  such  skim  milk  was  received, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  class  shall  be  decreased  a 
like  amoimt.  In  such  case  the  utilization 
of  skim  milk  at  other  pool  plant  (s)  of 
such  handler  shall  be  adjusted  in  the 
reverse  direction  by  an  identical  amount 
in  sequence  beginning  with  the  nearest 
other  pool  plant  of  such  handler  at  which 
such  adjustment  can  be  made; 

(8)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  in  bulk  from  another  order 
plant,  in  excess  in  each  case  of  similar 
transfers  to  the  same  plant,  that  were 
not  subtracted  pm^uant  to  subpara¬ 
graphs,  (3)  (v)  and  (4)  (iii)  of  this 
paragraph  pursuant  to  the  following 
procedure: 

(i)  Subject  to  the  provisi(ms  of  sub¬ 
divisions  (ii)  and  (iii)  of  this  subpara¬ 
graph,  such  subtraction  shall  be  pro  rata 
to  whichever  of  the  following  represents 
the  higher  praportion  of  Class  II  milk; 

(a)  The  estimated  utilization  of  skim 
milk  in  each  class,  by  all  handlers,  as 
announced  for  the  month  pursuant  to 
9  1049.45(a) ;  or 


(b)  The  pounds  of  skim  milk  in  each 
class  remaining  at  all  pool  plants  of  the 
handler; 

(ii)  Should  proration  pursuant  to  sub- 
divisicm  (i)  of  this  subparagraph  result 
in  the  total  pounds  of  skim  milk  to  be 
subtracted  from  Class  n  at  all  pool  plants 
of  the  handler  exceeding  the  pounds  of 
skim  milk  remaining  m  Class  n  at  such 
plants,  the  poimds  of  such  excess  shall 
be  subtract^  from  the  pounds  of  skim 
milk  remaining  in  Class  I  after  such 
prora^tion  at  the  pool  plants  at  which 
received: 

(iii)  Except  as  provided  in  subdivision 
(ii)  of  this  subparagraph,  should  prora¬ 
tion  pursuant  to  either  subdivision  (i) 
or  (ii)  of  this  subparagraph  result  in  the 
amount  to  be  subtract^  from  either 
class  exceeding  the  pounds  of  skim  milk 
remaining  in  such  class  in  the  pool  plant 
at  which  such  skim  milk  was  received, 
the  pounds  of  skim  milk  in  such  class 
shall  be  increased  to  the  amount  to  be 
subtracted  and  the  pounds  of  skim  milk 
in  the  other  class  shall  be  decreased  a 
like  amount.  In  such  case  the  utilization 
of  skim  milk  at  other  pool  plant(s)  of 
such  handler  shall  be  adjusted  in  the 
reverse  direction  by  an  identical  amount 
in  sequence  beginning  with  the  nearest 
other  pool  plant  of  such  handler  at  which 
such  adjustment  can  be  made; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  received  in  fluid  milk  prod¬ 
ucts  from  pool  plants  of  other  handlers 
according  to  the  classification  assigmed 
pursuant  to  9  1049.42(a) ;  and 

(10)  If  the  pounds  of  skim  milk  re¬ 
maining  in  both  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk, 
subtract  such  excess  from  the  pounds  of 
skim  milk  remaining  in  each  class  in 
series  beginning  with  Class  n.  Any 
amount  so  subtracted  shall  be  known  as 
“overage”; 

(b)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  procedure  outlined  for 
skim  milk  in  paragraph  (a)  of  this  sec¬ 
tion;  and 

(c)  Combine  the  amounts  of  skim  milk 
and  butterfat  determined  pursuant  to 
paragraphs  (a)  and  (b)  of  this  section 
into  one  total  for  each  class  and  deter¬ 
mine  the  weighted  average  butterfat 
content  of  producer  milk  in  each  class. 

§  1049.45  Market  administrator’s  re¬ 
ports  and  announcements  eoneerning 
classification. 

The  market  administrator  .shall  make 
the  following  reports  and  announce¬ 
ments  concerning  classification. 

(a)  Whenever  required  for  purpose  of 
allocating  receipts  from  other  order 
plants  pursuant  to  9  1049.44(a)  (8)  and 
the  corresponding  step  of  9  1049.44(b) 
the  market  administrator  shall  estimate 
and  publicly  announce  the  utilization  (to 
the  nearest  whole  percentage)  in  each 
class  during  the  month  of  skim  milk  and 
butterfat,  respectively,  in  producer  milk 
of  all  handlers.  Such  estimate  shall  be 
based  upon  the  most  current  available 
data  and  shall  be  final  for  such  purpose; 

(b)  Report  to  the  maj^et  administra¬ 
tor  of  the  other  order  as  soon  as  possible 


after  the  report  of  receipts  and  utiliza¬ 
tion  for  the  month  is  received  from  a 
handler  who  has  received  fluid  milk  prod¬ 
ucts  from  an  other  order  plant,  the  classi¬ 
fication  to  which  such  receipts  are  allo¬ 
cated  pursuant  to  §  1049.44  pursuant  to 
such  report,  and  thereafter  any  change 
in  such  allocation  required  to  correct 
errors  disclosed  in  verification  of  such 
report: 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  to  an  other  order  plant,  the 
classification  to  which  the  skim  milk  and 
butterfat  in  such  fluid  milk  products  were 
allocated  to  the  market  administrator  of 
the  other  order  on  the  basis  of  the  report 
of  the  receiving  handler;  and,  as  neces¬ 
sary,  any  changes  in  such  classificaticm 
arising  in  the  verification  of  such  report; 
and 

(d)  On  or  before  the  14th  day  after 
the  end  of  each  month,  report  to  each 
cooperative  association,  upon  request  by 
such  association,  the  percentage  of  the 
milk  caused  to  be  delivered  by  the  coop¬ 
erative  association  or  its  members  which 
was  utilized  in  each  class  at  each  pool 
plant  receiving  such  milk.  For  the  pur¬ 
pose  of  this  report,  the  milk  so  received 
shall  be  allocated  to  each  class  at  each 
pool  plant  in  the  same  ratio  as  all  pro¬ 
ducer  milk  received  at  such  plant  during 
the  month. 

Class  Prices 
§  1049.50  Claws  prices. 

Subject  to  the  provisions  of  99  1049.52 
and  1049.55,  the  class  prices  for  the 
month  per  hundredweight  of  milk  con¬ 
taining  3.5-percent  butterfat  shall  be  as 
follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.47. 

(b)  Class  11  price.  ITie  Class  n  price 
shall  be  the  basic  formula  price  com¬ 
puted  pursuant  to  9  1049.51,  but  not  to 
exceed  an  amount  computed  as  follows: 

(1)  Multiply  by  4.2  the  simple  average 
of  the  wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one  price) 
of  Grade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the 
Department  for  the  month; 

(2)  Multiply  by  8.2  the  weighted  aver¬ 
age  of  carlot  prices  per  pound  of  spray 
process  nonfat  dry  milk  for  hiunan  con¬ 
sumption.  f .o.b.  manufacturing  plants  in 
the  Chicago  area,  as  published  for  the 
period  from  the  26th  day  of  the  preced¬ 
ing  month  through  the  25th  day  of  the 
current  month  by  the  Department;  and 

(3)  From  the  sum  of  the  results  ar¬ 
rived  at  under  subparagraphs  (1)  and 
(2)  of  this  paragraph  substract  48  cents, 
and  round  to  the  nearest  cent. 

§  1049.51  Basic  formula  price. 

The  “basic  formula  price”  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f .o.b.  plants  in 
Minnesota  and  Wisconsin,  as  reported  by 
the  Department  for  the  month,  adjusted 
to  a  3.5  percent  butterfat  basis  and 
rounded  to  the  nearest  cent.  For  such 
adjustment,  the  butterfat  differenlal 
(rounded  to  the  nearest  one-tenth  cent) 
per  cme- tenth  percent  butterfat  shall  be 
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0.12  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the  mid¬ 
point  of  any  price  range  as  one  price) 
of  Gi-ade  A  (92-score)  bulk  butter  per 
pound  at  Chicago,  as  reported  by  the  De¬ 
partment  for  the  month.  For  the  purpose 
of  computing  the  Class  I  price,  the  re¬ 
sulting  price  shall  be  not  less  than  $4.33. 

§  1019..>2  Plant  location  adju'^tnionls 
for  handlers. 

(a)  For  producer  milk  which  is  re¬ 
ceived  at  a  pool  plant  located  outside  the 
area  for  which  zero  location  adjustment 
is  specified  in  subparagraph  (l)(l)  of 
this  paragraph,  which  milk  is  classified  as 
Class  I  milk  or  assigned  CHass  I  location 
adjustment  credit  pursuant  to  paragraph 

(b)  of  this  section,  and  for  other  source 
milk  for  w’hich  a  location  adjustment  is 
applicable,  the  price  computed  pursuant 
to  5  1049.50(a)  shall  be  reduced  on  the 
basis  of  the  applicable  amount  or  rate 
for  the  location  of  such  plant  pursuant  to 
subparagraph  (1)  or  (2)  of  this  para¬ 
graph,  respectively.  For  the  purpose  of 
this  section  and  §  1049.75,  the  distances 
to  be  computed  shall  be  on  the  basis  of 
the  shortest  hard-surfaced  highway  dis¬ 
tances  as  determined  by  the  market 
administrator: 

(1)  At  any  plant  located  within: 

Rate  of  adjustment 
per  hundredweight 
(cents) 


(i)  The  State  of  Ohio  or  any  Indiana 

county  not  specifically  named  in 
subdivision  (ii)  through  (iv)  of 
this  subparagraph _  0 

(ii)  Any  of  the  Indiana  counties  of: 

Adams,  Allen,  Blackford,  Cass,  Car- 
roll,  De  Kalb,  Huntington,  Jay,  La 
Grange,  Miami,  Noble,  Steuben, 
Wabash,  WeUs,  White,  Whitley _  4 

(ill)  Any  of  the  Indiana  counties  of: 
Benton,  Elkhart,  Fulton,  Jasper, 
Kosciusko,  Marshall,  Nead/on,  Pu¬ 
laski,  St.  Joseph,  and  Berrien  and 

Cass  Counties,  Mich _  8 

(Iv)  Any  of  the  Indiana  counties  of: 

Lake,  La  Porte,  Porter,  Starke _  12 


(2)  For  any  plant  at  a  location  out¬ 
side  the  territory  specified  in  the  preced¬ 
ing  subparagraph  (1)  of  this  paragraph, 
the  applicable  adjustment  rate  per  hun¬ 
dredweight  shall  be  based  on  the  shortest 
highway  distance  between  the  plant  and 
the  nearest  of  the  Monument  Circle,  In¬ 
dianapolis,  Ind.,  or  the  main  post  offices 
of  Fort  Wayne,  South  Bend,  or  Valpa¬ 
raiso,  Ind.,  and  shall  be  1.5  cents  for  each 
10  miles  or  fraction  thereof  from  such 
point  plus  the  amount  of  the  location  ad¬ 
justment  pursuant  to  subparagraph  (1) 
of  this  paragraph  applicable  at  the 
respective  point. 

(b)  For  the  purpose  of  calculating  ad¬ 
justments  pursuant  to  this  section,  trans¬ 
fers  between  pool  plants  shall  be  assigned 
Class  I  disposition  at  the  transferee 
plant,  in  excess  of  the  receipts  at  such 
plant  from  producers  and  the  volume  as¬ 
signed  as  Class  I  to  receipts  from  other 
order  plants  and  unrelated  supply 
plants,  such  assignment  to  be  made  first 
to  transferor  plants  at  which  no  location 
adjustment  Is  applicable  and  then  in  sec- 
quence  beginning  with  the  plant  at  which 
the  least  location  adjustment  would 
apply. 


§  1049.53  Equivalent  price. 

If  for  any  reason  a  price  quotation  or 
factor  required  by  this  part  for  comput¬ 
ing  class  prices  or  for  other  purposes  is 
not  available  in  the  manner  described, 
the  market  administrator  shall  use  a 
price  or  factor  determined  by  the  Secre¬ 
tary  to  be  equivalent  to  the  price  or 
factor  which  is  required. 

§  1049.54  Handler  bultorfal  differen- 
tial.><. 

For  milk  containing  more  or  less  than 
3.5  percent  butterfat,  class  prices  for  the 
month  pursuant  to  §  1049.50  shall  be  in¬ 
creased  or  decreased,  respectively,  for 
each  one-tenth  percent  butterfat  varia¬ 
tion  at  the  appropriate  rate,  rounded  to 
the  nearest  one-tenth  cent,  determined 
as  follows: 

(a)  Class  I  price.  Multiply  the  Chicago 
butter  price  described  In  $  1049.51  for 
the  preceding  month  by  0.120. 

(b)  Class  II  price.  Multiply  the  Chi¬ 
cago  butter  price  described  in  §  1049.51 
for  the  month  by  0.113. 

§  1049.55  Announcement  of  ela$s  prices 
and  handler  butterfat  differentials. 

On  or  before  the  fifth  day  of  each 
month,  the  market  administrator  shall 
announce  publicly: 

(a)  The  Class  I  price  for  the  following 
month; 

(b)  The  Class  I  butterfat  differential 
for  the  cmrent  month;  and 

(c)  The  Class  n  price  and  Class  n 
butterfat  differential,  both  for  the  pre¬ 
ceding  month. 

Uniform  Price 

§  1019.60  Handler’s  value  of  piill.  fur 
computing  uniform  price. 

The  net  pool  obligation  of  each  pool 
handler  during  each  month  shall  be  a 
sum  of  money  computed  by  the  market 
administrator  as  follows; 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class,  as  computed  pursuant 
to  §  1049.44(c),  by  the  applicable  class 
prices  (adjusted  pursuant  to  SS  1049.52 
and  1049.55) ; 

(b)  Add  the  amount  obtained  from 
multiplying  the  poimds  of  overage  de¬ 
ducted  from  each  class  pursuant  to 
§  1049.44(a)  (10)  and  the  corresponding 
step  of  §  1049.44(b)  by  the  applicable 
class  prices; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  II  price  for  the  preceding  month 
and  the  Class  I  price  for  the  current 
month  by  the  himdredw'elght  of  skim 
milk  and  butterfat  subtracted  from  CHass 
I  pursuant  to  S  1049.44(a)  (5)  and  the 
corresponding  step  of  S  1049.44(b) ; 

(d)  Add  an  amoimt  equal  to  the  dif¬ 
ference  between  the  value  at  the  Class  I 
price  iqiplicable  at  the  pool  plant  and 
the  value  at  the  Class  n  price  with  re¬ 
spect  to  skim  milk  and  butterfat  in 
other  source  milk  subtracted  from  Class  I 
pursuant  to  S  1049.44(a)  (3)  and  the  cor¬ 
responding  step  of  §  1049.44(b),  except 
that  for  receipts  of  fluid  milk  products 
assigned  to  Class  I  pursuant  to  !  1049.44 
(a)  (3)  (iv)  and  (v)  and  the  correspond¬ 
ing  step  of  §  1049.44(b)  the  Class  I  price 


shall  be  adjusted  to  the  location  of  the 
transferor  plant;  and 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant(s)  from 
which  an  equivalent  volume  was  received, 
with  respect  to  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
S  1049.44(a)  (7)  and  the  corresponding 
step  of  §  1049.44(b). 

§  10-19.61  Computation  of  uniform 
price  (including  weighted  average 
price). 

For  each  month  the  market  adminis¬ 
trator  shall  compute  a  “uniform  price” 
as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  !  1049.60  for  all 
handlers  who  filed  the  reports  prescribed 
by  §  1049.30  for  the  month  and  who 
made  the  payments  pursuant  to  §  1049.71 
(a)  for  the  preceding  month; 

(b)  Add  an  amount  equal  to  the  total 
value  of  the  location  adjustments  com¬ 
puted  pursuant  to  §  1049.75; 

(c)  Subtract,  if  the  average  butterfat 
content  of  the  milk  specified  in  para¬ 
graph  (f)  of  this  section  is  more  than 
3.5  p>ercent,  or  add,  if  such  butterfat  con¬ 
tent  is  less  than  3.5  percent  an  amount 
computed  by  multiplying  the  amoimt  by 
which  the  average  butterfat  content  of 
such  milk  varies  from  3.5  percent  by  the 
butterfat  differential  computed  pursuant 
to  §  1049.74  and  multiplying  the  result 
by  ^e  total  hundredweight  of  such  milk; 

(d)  Subtract  an  amount  computed  by 
multiplying  the  total  hundredweight  of 
producer  milk  included  pursuant  to  para¬ 
graph  (a)  of  this  section  by  5  cents; 

(e)  Add  an  amount  equal  to  one-half 
of  the  imobligated  balance  in  the  pro¬ 
ducer-settlement  fund; 

(f )  Divide  the  resulting  amount  by  the 
sum  of  the  following  for  all  handlers  in¬ 
cluded  in  these  computations: 

(1)  The  total  himdredweight  of  pro¬ 
ducer  milk;  and 

(2)  The  total  hundredweight  for 
which  a  value  is  computed  pursuant  to 
§  1049.60(e) ; 

(g)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “weighted  aver¬ 
age  price”  per  hundredweight  of  mUk. 
For  the  months  of  January,  February, 
March,  and  August,  such  result  also  shall 
be  the  uniform  price  per  hundredweight 
of  milk  of  3.5  percent  butterfat  content 
that  is  received  from  producers; 

(h)  For  the  months  of  April  through 
July  and  September  through  December, 
subtract  from  the  amount  resulting  from 
the  computations  pursuant  to  paragraphs 
(a)  through  (e)  of  this  section  the 
amount  obtained  from  multiplying  the 
hundredweight  of  milk  specified  in  para¬ 
graph  (f )  (2)  of  this  section  by  the 
weighted  average  price; 

(1)  For  the  months  of  April  through 
July,  subtract  the  amount  obtained  from 
multiplying  the  hundredweight  of  pro¬ 
ducer  milk  specified  in  paragraph  (f )  (1) 
of  this  section  by  20  cents.  The  amount  so 
subtracted,  and  Interest  subsequently 
earned  thereon  (less  any  money  not 
available  for  crediting  under  this  para¬ 
graph  because  of  insufficient  payment  by 
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a  handler  to  the  producer-settlement 
fund)  shall  be  credited  to  the  producer- 
settlement  fund  and  remain  as  an  ob¬ 
ligated  amount  until  disbursed  pursuant 
to  paragraph  (j)  of  this  section; 

(j)  For  the  month  of  September  add 
one-fourth  of  the  total  money  that  has 
been  credited  to  the  producer-settlement 
fund  pursuant  to  paragraph  (i)  of  this 
section  as  of  the  eighth  day  of  the  fol¬ 
lowing  month.  Similarly,  for  the  months 
of  October  and  November,  add  one-third 
and  one-half,  respectively,  of  the  remain¬ 
der  that  has  been  so  credited.  For  the 
month  of  December,  add  the  remainder 
of  the  money  credited  to  the  producer- 
settlement  fund  pursuant  to  paragraph 

(i)  of  this  section; 

(k)  Divide  the  resulting  sum  by  the 
total  hundredweight  of  producer  milk  in¬ 
cluded  in  these  computations;  and 

(l)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  per  hundredweight. 
The  result  shall  be  the  “uniform  price” 
for  milk  received  from  producers. 

§  101-9.62  Aniiounremcnt  of  uniform 
prire  and  producer  butterfat  differ¬ 
ential. 

The  market  administrator  shall  pub¬ 
licly  announce  on  or  before  the  14th  day 
of  each  month: 

(a)  The  uniform  price  for  the  preced¬ 
ing  month;  and 

(b)  The  producer  butterfat  differen¬ 
tial  for  the  preceding  month. 

Payments  for  Milk 
§  1 0 19.70  Produeer-sclllement  f iind. 

The  market  administrator  shall  main¬ 
tain  a  separate  fund,  known  as  the  “pro¬ 
ducer-settlement  fund,”  which  shall 
function  as  follows: 

(a)  All  obligated  amounts  pursuant  to 
$  1049.61(1)  and  all  payments  pursuant 
to  §§  1049.71,  1049.76,  and  1049.78  shall 
be  credited  to  this  fund. 

(b)  Payments  pursuant  to  §§  1049.72 
and  1049.78  shall  be  debited  to  this  fund. 

(c)  Any  amount  due  to  a  handler  shall 
be  offset  against  amounts  due  from  such 
handler. 

§  1019.71  Payments  to  the  producer- 
settlement  fund. 

(a)  On  or  before  the  15th  day  after 
the  end  of  the  month  each  handler  shall 
pay  to  the  market  administrator  the 
amount,  if  any,  by  which  the  total 
amounts  specified  in  subparagraph  (1) 
of  this  section  exceed  the  amounts  speci¬ 
fied  in  subparagraph  (2)  of  this  section: 

(1)  The  total  of  the  net  pool  obliga¬ 
tion  computed  pursuant  to  §  1049.60  for 
such  handler;  and 

(2)  The  sum  of — 

(i)  The  value  of  such  handler’s  pro¬ 
ducer  milk  at  the  applicable  imiform 
prices  specified  in  S  1049.73;  and 

(ii)  The  value  at  the  weighted  average 
price (s)  applicable  at  the  location  of  the 
plant(s)  from  which  received  plus  5 
cents  (not  to  be  less  than  the  value  at 
the  Class  n  price)  with  respect  to  other 
source  milk  for  which  a  value  is  com¬ 
puted  pursuant  to  S  1049.60(e). 
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(b)  Each  handler  operating  a  plant 
specified  in  §  1049.7(c),  if  such  plant  is 
subject  to  the  classification  and  pricing 
provisions  of  another  order  which  pro¬ 
vides  for  individual  handler  pooling, 
shall  pay  to  the  market  administrator 
for  the  producer-settlement  fund  on  or 
before  the  25th  day  after  the  end  of  the 
month  an  amount  computed  as  follows: 

(1)  Determine  the  quantity  of  route 
disposition  of  reconstituted  skim  milk  in 
filled  milk  in  the  marketing  area  which 
was  allocated  to  Class  I  at  such  other 
order  plant.  If  route  disposition  of  re¬ 
constituted  skim  milk  in  filled  milk  is 
made  from  such  plant  in  marketing 
areas  regulated  by  two  or  more  market¬ 
wide  pool  orders,  the  reconstituted  skim 
milk  assigned  to  Class  I  shall  be  pro¬ 
rated  according  to  such  disposition  In 
each  area;  and 

(2)  Compute  the  value  of  the  quan¬ 
tity  assigned  in  subparagraph  (1)  of  this 
paragraph  to  Class  I  dispe^tion  in  this 
area,  at  the  Class  I  price  under  this  part 
applicable  at  the  location  of  the  other 
order  plant  and  subtract  its  value  at  the 
Class  II  price. 

§  104-9.72  Payments  from  the  producer- 
settlement  fund. 

On  or  before  the  16th  day  after  the 
end  of  each  month  the  market  adminis¬ 
trator  shall  pay  to  each  handler  the 
amount,  if  any.  by  which  the  amount 
computed  pursuant  to  S  1049.71(a)  (2) 
exceeds  the  amoimt  computed  pursuant 
to  3  1049.71(a)(1).  Should  the  unobli¬ 
gated  balance  of  the  fund  be  InsufBcient 
to  make  all  payments  pursuant  to  this 
section  such  payments  shall  be  reduced 
uniformly  and  completed  on  or  before 
the  next  date  for  making  such  payments 
following  the  date  on  which  funds  be¬ 
come  available. 

§  1049.73  Paymenis  lo  prcnlueers  and 
to  cooperative  assoeialioiLs. 

(a)  Each  handler  shall  pay  each  pro¬ 
ducer  for  producer  milk  for  which  pay¬ 
ment  is  not  made  to  a  cooperative  as¬ 
sociation  pursuant  to  paragraph  (b)  of 
this  section,  as  follows: 

( 1 )  On  or  before  the  last  day  of  each 
month,  for  producer  milk  received  dur¬ 
ing  the  first  15  days  of  the  month  at  not 
less  than  the  Class  n  price  for  the  pre¬ 
ceding  month;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  each  month,  for  each  hundred¬ 
weight  of  producer  milk  received  during 
such  month,  an  amount  computed  at  not 
less  than  the  uniform  price  a^usted  pur¬ 
suant  to  §3  1049.74,  1049.75  and  1049.86, 
less  any  payment  made  pursuant  to  sub- 
paragraph  (1)  of  this  paragraph.  If  by 
such  date  the  handler  has  not  received 
full  i>ayment  from  the  market  adminis¬ 
trator  pursuant  to  3  1049.72  for  such 
month,  he  may  reduce  pro  rata  his  pay¬ 
ments  to  producers  by  not  more  than 
the  amount  of  such  underpayment.  Pay¬ 
ment  to  producers  shall  be  completed 
thereafter  not  later  than  the  date  for 
making  payments  pursuant  to  this  para¬ 
graph  next  following  receipt  of  the  bal¬ 
ance  due  from  the  market  administrator. 
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(b)  Each  handler  shall  make  payment 
to  the  cooperative  association  for  pro¬ 
ducer  milk  which  it  caused  to  be  delivered 
to  such  handler,  if  such  cooperative  as¬ 
sociation  is  authorized  to  collect  such 
payments  for  its  members  and  exercises 
such  authority,  an  amount  equal  to  the 
sum  of  the  in^vidual  payments  other¬ 
wise  payable  for  such  producer  milk,  as 
follows; 

(1)  On  or  before  the  26th  day  of  each 
month  for  producer  milk  received  dur¬ 
ing  the  first  15  days  of  the  month;  and 

(2)  On  or  before  the  16th  day  after 
the  end  of  each  month  for  milk  received 
during  such  month. 

(c)  Each  handler  shall  i>ay  to  each 
cooperative  association,  on  or  before  the 
10th  day  of  the  following  month,  for  milk 
the  handler  receives  during  the  month 
from  a  pool  plant  operated  by  such  as¬ 
sociation.  not  less  than  the  minimum 
prices  for  milk  in  each  class,  subject 
to  the  applicable  location  and  butterfat 
differentials. 

(d)  In  making  payments  for  producer 
milk  pursuant  to  this  section,  each  han¬ 
dler  shall  furnish  each  producer  or  coop¬ 
erative  association  from  whom  he  has 
received  milk  a  supporting  statement  in 
such  form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  and  the 
average  butterfat  content  of  producer 
milk; 

(3)  The  minimtun  rate  or  rates  at 
which  payment  to  the  producer  is  re¬ 
quired  pursuant  to  this  order; 

(4)  The  rate  which  is  used  in  making 
the  payment  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(5)  The  amount,  or  the  rate  per  hun¬ 
dredweight,  and  nature  of  each  deduc¬ 
tion  claimed  by  the  handler;  and 

(6)  The  net  amount  of  payment  to 
such  producer  or  cooperative  association. 

§  1049.74  Producer  butterfat  differen¬ 
tial. 

The  uniform  price  for  producer  milk 
shall  be  increas^  or  decreased  for  each 
one-tenth  of  1  percent  that  the  but¬ 
terfat  content  of  such  milk  is  above  or 
below  3.5  percent,  respectively,  at  the  rate 
determined  by  multiplying  the  pounds 
of  butterfat  in  producer  milk  allocated 
to  Class  I  and  Class  n  milk  pursuant 
to  5  1049.44  by  the  respective  butterfat 
differential  for  each  class,  dividing  the 
smn  of  such  values  by  the  total  pounds 
of  such  butterfat  and  rounding  the  re¬ 
sultant  figure  to  the  .pearest  one-tenth 
cent. 

§  1049.73  Plant  location  adiustnienl!>  to 
producers  and  on  nonpool  milk. 

(a)  The  uniform  price  for  producer 
milk  received  or  which  is  deemed  to  have 
been  received  at  a  pool  plant  shall  be 
reduced  according  to  the  location  of  the 
pool  plant  at  the  rates  set  forth  in 
5  1049.52;  and 

(b)  For  purposes  of  computations  pur¬ 
suant  to  38  1049.71(a)  and  1049.72,  the 
weighted  average  price  shall  be  adjusted 
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at  the  rates  set  forth  In  §  1049.52  ap- 
plicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received. 

§  1019.76  Pa>Tnenta  Bt  handler  oper¬ 
ating  a  partiallj  regulated  distribu¬ 
ting  plant. 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay 
to  the  market  administrator  for  the  pro¬ 
ducer-settlement  fund  on  or  before  the 
25th  day  after  the  end  of  the  month 
either  of  the  amounts  (at  the  handler’s 
election)  calculated  pursuant  to  para¬ 
graph  (a)  or  (b)  of  this  section.  If  the 
handler  fails  to  report  pursuant  to 
|§  1049.30  and  1049.32(b)  the  informa¬ 
tion  necessary  to  compute  the  amount 
specified  in  paragraph  (b)  of  this  sec¬ 
tion,  he  shall  pay  the  amount  computed 
pursuant  to  paragraph  (a)  of  this 
section: 

(a)  An  amoimt  computed  as  follows: 

(1)  Determine  the  respective  route  dis¬ 
positions  of  skim  milk  and  butterfat 
made  as  Class  I  milk  (other  than  to  pool 
plants)  In  the  marketing  area; 

(2)  Deduct  the  respective  amounts  of 
skim  milk  and  butterfat  received  as  Class 
I  milk  at  the  partially  regulated  distrib¬ 
uting  plant  from  pool  plants  and  other 
order  plants  except  that  deducted  imder 
a  similar  provision  of  another  order  is¬ 
sued  pursuant  to  the  Act; 

(3)  Deduct  the  quantity  of  route  dis¬ 
position  of  reconstituted  skim  milk  in 
fiuid  milk  products  made  in  the  market¬ 
ing  area; 

(4)  Combine  the  amounts  of  skim  milk 
and  butterfat  remaining  into  one  total 
and  determine  the  weighted  average  but¬ 
terfat  content;  and 

(5)  From  the  value  of  such  milk  at 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  nonpool  plant,  subtract  its 
value  at  the  weighted  average  price  ap¬ 
plicable  at  such  location  plus  5  cents  or 
the  Class  n  price,  whichever  Is  greater, 
and  add  for  the  quantity  of  reconstituted 
skim  milk  specified  in  subparagraph  (3) 
of  this  paragraph  its  value  computed  at 
the  Class  I  price  applicable  at  the  loca¬ 
tion  of  the  nonpool  plant  less  the  value 
of  such  skim  milk  at  the  Clsiss  n  price; 

(b)  Except  as  a  handler  may  elect  the 
option  pursuant  to  paragraph  (a)  of  this 
section,  an  amount  computed  as  follows: 

(1)  (1)  The  obligation  that  would  have 
been  computed  pursuant  to  §  1049.60  at 
such  plant  shall  be  determined  as  though 
such  plant  were  a  pool  plant.  For  pur- 
PKKes  of  such  computation,  receipts  at 
such  nonpool  ^lant  from  a  pool  plant  or 
an  other  ordervfant  shall  be  assigned 
to  the  utilization  at  which  classified  at 
the  pool  plant  or  other  order  plant  and 
transfers  from  such  nonpool  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  as  Class  n  milk  if  allocated 
to  such  class  at  the  pool  plant  or  other 
order  plant  and  be  valued  at  the  weighted 
average  price  of  the  respective  order  if 
.so  allocated  to  Class  I  milk,  except  that 
reconstituted  skim  milk  in  filled  milk 
shall  be  valued  at  the  Class  n  price. 
There  shall  be  included  in  the  obligaticm 
so  computed  a  charge  in  the  amount 
specified  in  §  1049.60(e)  and  a  credit  in 
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the  amount  specified  in  S  1049.71(a)  (2) 
(11)  with  resp^  to  receipts  from  an  un- 
regiUated  supply  plant,  except  that  the 
credit  for  receipts  of  reconstituted  skim 
milk  In  filled  milk  shall  be  at  the  Class 
n  price,  unless  an  obligation  with  re¬ 
spect  to  such  plant  is  computed  as  speci¬ 
fied  below  in  this  subparagraph. 

(ii)  If  the  operator  of  the  partially 
r^mlated  distributing  plant  so  requests, 
and  provides  with  his  reports  pursuant  to 
SS  1049.30  and  1049.32(b)  similar  reports 
with  respect  to  the  operations  of  any 
other  nonpool  plant  which  serves  as  a 
supply  plant  for  such  partially  regulated 
distributing  plant  by  shipments  to  such 
plant  during  the  month  equivalent  to  the 
requirements  of  §  1049.7(b),  with  agree¬ 
ment  of  the  operator  of  such  plant  that 
the  market  administrator  may  examine 
the  books  and  records  of  such  plant  for 
purposes  of  verification  of  such  reports, 
there  will  be  added  the  amount  of  the 
obligation  (xxnputed  at  such  nonpool 
supply  plant  in  the  same  mamier  and 
subject  to  the  same  conditions  as  for  the 
partially  regulated  distributing  plant, 

(2)  Prom  this  obligation  there  will  be 
deducted  the  smn  of  (i)  the  gross  pay¬ 
ments  made  by  such  handler  for  Grade 
A  milk  received  during  the  month  from 
dairy  farmers  at  such  pdant  and  like 
pasmients  made  by  the  ojaerator  of  a 
plant(s)  included  in  the  computations 
pursuant  to  subparagraph  (1)  of  this 
paragraph  and  (ii)  any  payments  made 
for  such  month  to  the  producer-settle¬ 
ment  fund  of  another  order  issued  pur¬ 
suant  to  the  Act  due  to  the  plant  being 
a  partially  regulated  distributing  plant 
imder  such  other  order. 

§  1019.77  Adjustment  of  accounts. 

Whenever  verification  by  the  market 
administrator  of  reports  or  payments  of 
any  handler  discloses  errors  resulting  in 
money  due  (a)  the  market  administrator 
from  such  handler  (b)  such  handler 
from  the  market  administrator,  or  (c) 
any  producer  or  cooperative  association 
from  such  handler,  the  maricet  admin¬ 
istrator  shall  promptly  notify  such  han¬ 
dler  of  any  amount  so  due  and  pajnnent 
thereof  shall  be  made  not  later  than  the 
date  for  making  payment  next  following 
such  disclosure. 

§  1019.78  Qiarges  on  overdue  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  §  1049.71(a),  1049.76,  1049.77 
(a),  1049.78,  1049.85,  or  1049.86(a)  shall 
be  Increased  three-fourths  of  1  percent 
on  the  sixth  day  following  the  date  such 
obligaticm  is  due  and  on  the  same  day  of 
each  succeeding  month  until  such  c^li- 
gation  Is  paid. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

§  1019.83  Assessment  for  order  admin¬ 
istration. 

As  his  pro  rata  share  of  the  expense 
of  administration  of  the  order,  each  han¬ 
dler  shall  pay  to  the  market  administra¬ 
tor  on  or  before  the  15th  day  after  the 
end  of  the  month  4  cents  per  hundred¬ 
weight  or  such  lesser  amount  as  the  Sec¬ 
retary  may  prescribe,  with  respect  to: 


(a)  Producer  milk,  including  such  han¬ 
dler’s  own  farm  productiem; 

(b)  Other  source  milk  at  a  pcml  plant 
allocated  to  Class  I  pursuant  to  SS  1049.44 

(a)  (3)  and  1049.44(a)  (7)  and  the  cor¬ 
responding  steps  of  S  1049.44(b) ;  and 

(c)  Route  disposition  in  the  marketing 
area  from  a  partially  regulated  distribut¬ 
ing  plant  that  exceed  the  hundredweight 
of  Class  I  milk  received  during  the  month 
at  such  plant  from  pool  plants  and  other 
order  plants. 

§  1019.86  De«liirlion  for  marketing 
services. 

(a)  Except  as  set  forth  In  paragraph 

(b)  of  this  section,  each  handler  in 
making  payments  to  each  producer  pur¬ 
suant  to  S  1049.73  shall  deduct  5  cents 
per  hundredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe  with  re¬ 
spect  to  producer  milk  received  by  such 
handler  (except  such  handler’s  own  farm 
production)  during  the  month,  and  shall 
pay  such  deductions  to  the  market  ad¬ 
ministrator  not  later  than  the  15th  day 
after  the  end  of  the  month.  Such  money 
shall  be  used  by  the  market  administra¬ 
tor  to  verify  or  establish  weights,  sam¬ 
ples,  and  tests  of  producer  milk  and  to 
provide  producers  with  market  informa¬ 
tion.  Such  services  shall  be  performed  by 
the  market  administrator  or  by  an  agent 
engaged  by  and  responsible  to  him. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  performing, 
as  determined  by  the  Secretary,  the  serv¬ 
ices  set  forth  in  paragraph  (a)  of  this 
section,  each  handler  shall  make.  In  lieu 
of  the  deductions  specified  in  paragraph 
(a)  of  this  section,  such  deductions  as  are 
authorized  by  such  producers  and,  on  or 
before  the  15th  day  after  the  end  of  each 
month,  pay  over  such  deductions  to  the 
association  rendering  such  services. 

Advertising  and  Promotion  Program 
§  1019.110  Agency. 

“Agency”  means  an  agency  organized 
by  producers  and  producers’  cooperative 
associations,  in  such  form  and  with 
methods  of  operation  specified  in  this 
part,  which  is  authorized  to  expend 
funds  made  available  pursuant  to  §  1049,- 
121(b)  (1),  on  approval  by  the  Secretary, 
for  the  purposes  of  establishing  or  pro¬ 
viding  for  establishment  of  research  and 
development  projects,  advertising  (ex¬ 
cluding  brand  advertising) ,  sales  promo¬ 
tion,  educational,  and  other  programs, 
designed  to  improve  or  promote  the  do¬ 
mestic  marketing  and  consumption  of 
milk  and  its  products.  Members  of  the 
Agency  shall  serve  without  compensation 
but  shall  be  reimbursed  for  reasonable 
expenses  incurred  in  the  performance  of 
duties  as  members  of  the  Agency. 

§  1019.111  Composilion  of  the  Agency. 

Each  cooperative  association  or  com¬ 
bination  of  cooperative  associations  as 
provided  for  under  §  1049.113(b)  with 
3  percent  or  more  of  the  total  partici¬ 
pating  producers  (producers  who  have 
not  requested  refimds  for  the  most  re¬ 
cent  quarter)  Is  authorized  one  Agency 
representative  plus  one  additional 
Agency  representative  for  each  addi- 
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tional  full  10  percent  of  the  participating 
member  producers  It  represents.  Coop¬ 
erative  associations  with  less  than  3  per¬ 
cent  of  the  total  participating  producers 
that  have  elected  not  to  combine  pur¬ 
suant  to  S  1049.113(b),  and  participating 
producers  who  are  not  members  of  co¬ 
operatives  are  authorized  to  select  from 
such  group,  in  total,  one  Agency  repre¬ 
sentative  for  the  first  full  3  percent  plus 
one  additional  Agency  representative  for 
each  additional  full  10  percent  that  such 
producers  constitute  of  the  total  partici¬ 
pating  producers.  For  the  purpose  of  the 
Agency’s  Initial  organization,  all  per¬ 
sons  defined  as  producers  shall  be  con¬ 
sidered  as  participating  producers. 

§  1049.112  Term  of  office. 

The  term  of  oflBce  of  each  member  of 
the  Agency  shall  be  1  year,  or  until  a 
replacement  is  designated  by  the  coop¬ 
erative  association  or  is  otherwise  ap¬ 
propriately  elected. 

§  1049.113  Seleclion  of  Agency  mem¬ 
bers. 

The  selection  of  Agency  members  shall 
be  made  pursuant  to  paragraphs  (a), 

(b).  and  (c)  of  this  section.  Each  per¬ 
son  selected  shall  qualify  by  filing  with 
the  market  administrator  a  written  ac¬ 
ceptance  promptly  after  being  notified 
of  such  selection. 

(a)  Elach  cooperative  association  au¬ 
thorized  one  or  more  representatives  to 
the  Agency  shall  notify  the  market  ad¬ 
ministrator  of  the  name  and  address  of 
each  representative  who  shall  serve  at 
the  pleasure  of  the  cooperative. 

(b)  For  purposes  of  this  program,  co¬ 
operative  associations  may  elect  to  com¬ 
bine  their  participating  memberships 
and,  if  the  combined  total  of  participat¬ 
ing  producers  of  such  cooperatives  is 
3  percent  or  more  of  the  total  participat¬ 
ing  producers,  such  cooperatives  shall 
be  eligible  to  select  a  representative  (s) 
to  the  Agency  under  the  rules  of 
§  1049.111  and  i>aragraph  (a)  of  this 
section. 

(c)  Selection  of  Agency  members  to 
represent  participating  nonmember 
producers  and  participating  producer 
members  of  a  cooperative  association  (s) 
having  less  than  the  required  3  percent 
of  the  producers  participating  in  the  ad¬ 
vertising  and  promotion  program  and 
who  have  not  elected  to  combine  mem¬ 
berships  as  provided  in  paragraph  (b)  of 
this  section,  shall  be  supervise  by  the 
market  administrator  in  the  following 
manner: 

(1)  Promptly  after  the  effective  date 
of  this  amending  order,  and  annually 
thereafter,  the  market  administrator 
shall  give  notice  to  participating  pro¬ 
ducer  members  of  such  cooperatives  and 
participating  nonmember  producers  of 
their  opportunity  to  nominate  one  or 
moi-e  Agency  representatives,  as  the  case 
may  be,  and  also  shall  specify  the  num¬ 
ber  of  representatives  to  be  selected. 

(2)  Following  the  closing  date  for 
nonminations,  the  market  administrator 
shall  announce  the  nominees  who  are 
eligible  for  Agency  membership  and 
shall  conduct  a  referendum  amcmg  the 
individual  producere  eligible  to  vote. 


Election  to  membership  shall  be  deter¬ 
mined  on  the  basis  of  the  nominee  (or 
nominees)  receiving  the  largest  num¬ 
ber  of  eligible  votes.  If  an  elected  rep¬ 
resentative  subsequently  discontinues 
producer  status  or  is  otherwise  imable 
to  complete  his  term  of  office,  the  mar¬ 
ket  administrator  shall  appoint  as  his 
replacement  the  participating  producer 
who  received  the  next  highest  number  of 
eligible  votes. 

§  1049.114  Agency  operating  procedure. 

A  majority  of  the  Agency  members 
shall  constitute  a  quorum  and  any  ac¬ 
tion  of  the  Agency  shall  require  a  ma¬ 
jority  of  concurring  votes  of  those  pres¬ 
ent  and  voting,  unless  the  Agency 
determines  that  more  than  a  simple  ma¬ 
jority  shall  be  required. 

§  1049.115  Powers  of  the  Agency. 

The  Agency  is  empowered  to: 

(a)  Administer  the  terms  and  pro¬ 
visions  within  the  scope  of  Agency  au¬ 
thority  pursuant  to  S  1049.110; 

(b)  Make  rules  and  regulaticms  to  ef¬ 
fectuate  the  purposes  of  Public  Law 
91-670; 

(c)  Reconunend  amendments  to  the 
Secretary;  and 

(d)  With  the  approval  of  the  Secre¬ 
tary.  enter  into  contracts  and  agree¬ 
ments  with  persons  or  organizations  as 
deemed  necessary  to  carry  out  adver¬ 
tising  and  promotion  programs  and 
projects  specified  in  §§  1049.110  and 
1049.117. 

§  1049.116  Duties  of  the  Agency. 

The  Agency  shall  perform  all  duties 
nece.ssary  to  carry  out  the  terms  and 
provisions  of  this  program  including, 
but  not  limited  to.  the  following: 

(a)  Meet,  organize,  and  select  from 
among  its  members  a  chairman  and  such 
other  officers  and  committees  as  may  be 
necessary,  and  adopt  and  make  public 
such  rules  as  may  be  necessary  for  the 
conduct  of  its  business; 

(b)  Devel(9  programs  and  projects 
pursuant  to  SS  1049.110  and  1049.117; 

(c)  Keep  minutes,  books,  and  records, 
and  submit  books  and  records  for  ex¬ 
amination  by  the  Secretary  and  furnish 
any  Information  and  reports  requested 
by  the  Secretary; 

(d)  Prepare  and  submit  to  the  Secre¬ 
tary  for  approval  prior  to  'each  quar¬ 
terly  period  a  budget  showing  the  pro¬ 
jected  amounts  to  be  collected  during  the 
quarter  and  how  such  fimds  are  to  be 
disbursed  by  the  Agency; 

(e)  When  desirable,  establish  an  ad¬ 
visory  committee(s)  of  persons  other 
than  Agency  members; 

(f)  Einploy  and  fix  the  compensation 
of  any  person  deemed  to  be  necessary  to 
its  exercise  of  powers  and  performance 
of  duties; 

(g)  Establish  the  rate  of  reimburse¬ 
ment  to  the  members  of  the  Agency  for 
expenses  in  attending  meetings,  and  pay 
the  expenses  of  administering  the 
Agency;  and 

(h)  Provide  for  the  bonding  of  all  per¬ 
sons  handling  Agency  funds  in  an 
amount  and  with  siu^ty  thereon  satis¬ 
factory  to  the  Secretary. 
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§  1049.117  AdvertLsing,  rei>earrli,  edu* 
cation,  and  promotion  prcgrani. 

The  Agency  shall  develop  and  submit 
to  the  Secretary  for  approval  all  pro¬ 
grams  or  projects  undertaken  imder  the 
authority  of  this  part.  Such  programs  or 
projects  may  provide  for: 

(a)  The  establishment,  issuance,  ef¬ 
fectuation,  and  administration  of  appro¬ 
priate  prt^rams  or  projects  for  the 
advertising  and  promotion  of  milk  and 
milk  products  on  a  nonbrand  basis; 

(b)  The  utilization  of  the  services  of 
other  organizations  to  carry  out  Agency 
programs  and  projects  if  the  Agency 
finds  that  such  activities  will  benefit 
producers  imder  this  part;  and 

(c)  The  establishment,  support,  and 
conduct  of  research  and  development 
projects  and  studies  that  the  Agency 
finds  will  benefit  all  producers  under  this 
part. 

§  1049.118  Limitation  of  expenditures 
by  the  Ageney. 

(a)  Not  more  than  5  percent  of  the 
funds  received  by  the  Agency  pursuant 
to  S  1049.121(b)(1)  shall  be  utilized  for 
administrative  expense  of  the  Agency. 

(b)  Agency  funds  shall  not.  in  any 
manner,  be  used  for  political  activity  or 
for  the  purpose  of  infiuencing  govern¬ 
mental  policy  or  action,  except  in  recom¬ 
mending  to  the  Secretary  amendments  to 
the  advertising  and  promotion  program 
provisions  of  this  part. 

(c)  Agency  funds  may  not  be  expended 
to  solicit  producer  participation. 

(d)  Agency  funds  may  be  used  only 
for  programs  and  projects  prmnoting  the 
domestic  marketing  and  consumption  of 
milk  and  its  products. 

§1049.119  Personal  liability. 

No  member  of  the  Agency  shall  be 
held  personally  responsible,  either  in¬ 
dividually  or  jointly  with  others,  in  any 
way  whatsoever  to  any  person  for  errors 
in  judgment,  mistakes,  or  other  acts, 
either  of  commission  or  omission,  of  such 
member  in  performance  of  his  duties, 
except  for  acts  of  willful  misconduct, 
gross  negligence,  or  those  which  are 
criminal  in  nature. 

§  1049.120  Procedure  for  requesting  re¬ 
funds. 

Any  producer  may  apply  for  refund 
under  the  procedure  set  forth  under 
paragraphs  (a)  through  (c)  of  this 
section. 

(a)  Refund  shall  be  accomplished  only 
through  application  filed  with  the  market 
administrator  in  the  form  prescribed  by 
the  market  administrator  and  signed  by 
the  producer.  Only  that  information  nec¬ 
essary  to  identify  the  producer  and  the 
records  relevant  to  the  refund  may  be 
required  of  such  producer. 

(b)  Except  as  provided  in  paragraph 

(c)  of  this  section,  the  request  shall  be 
submitted  within  the  first  15  days  of 
December,  March,  June,  or  September 
for  milk  to  be  marketed  during  the  en¬ 
suing  calendar  quarter  beginning  on  the 
first  day  of  January,  April,  July,  and 
October,  respectively. 

(c)  A  dairy  farmer  who  first  acquires 
producer  status  under  this  part  after  the 
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15th  day  of  December,  Mai'ch,  June,  or 
September,  as  the  case  may  be,  and  prior 
to  the  start  of  the  next  refund  notifica¬ 
tion  period  as  specified  in  paragraph  (b) 
of  this  section,  may,  upon  application 
filed  with  the  market  administrator  pur¬ 
suant  to  paragraph  (a)  of  this  section, 
be  eligible  for  refund  on  all  marketings 
against  which  an  assessment  is  withheld 
during  such  period  and  including  the 
remainder  of  the  calendar  quarter  in¬ 
volved.  This  paragraph  also  shall  be  ap¬ 
plicable  to  all  producers  during  the  pe¬ 
riod  following  the  effective  date  of  this 
amending  order  to  the  beginning  of  the 
first  full  calendar  quarter  for  which  the 
opportunity  exists  for  such  producers  to 
request  refvmds  pursuant  to  paragraph 
(b)  of  this  section. 

§  1049.121  Duties  of  the  market  admin¬ 
istrator. 

Except  as  specified  in  S  1049.116,  the 
market  administrator,  in  addition  to 
other  duties  specified  by  this  part,  shall 
perform  all  the  duties  necessary  to  ad¬ 
minister  the  terms  and  provisions  of  the 
advertising  and  promotion  program  in¬ 
cluding,  but  not  limited  to,  the  following : 

(a)  Within  30  days  after  the  effective 
date  of  this  amending  order,  and  an- 
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nually  thereafter,  conduct  a  referendum 
to  determine  representation  on  the 
Agency  pursuant  to  {  1049.113(c) ; 

(b)  Set  aside  the  amounts  subtracted 
imder  S  1049.61(d)  into  an  advertising 
and  promotion  fimd,  separately  account¬ 
ed  for,  from  which  shall  be  disbursed: 

(1)  To  the  Agency  each  month,  all 
such  funds  less  any  necessary  amount 
held  in  reserve  to  cover  refunds  pursuant 
to  subparagraphs  (2)  and  (3)  of  this 
paragraph,  and  payments  to  cover  ex¬ 
penses  of  the  market  administrator  in¬ 
curred  in  the  administraticm  of  the  sul- 
vertising  and  promotion  program  (in¬ 
cluding  audit) . 

(2)  Refimd  to  producers  the  amoimts 
of  mandatory  checkoff  for  advertising 
and  promotion  programs  required  \mder 
authority  of  State  law  applicable  to  such 
producers,  but  not  in  amounts  that  ex¬ 
ceed  a  rate  of  5  cents  per  hundredweight 
on  the  volume  of  milk  pooled  by  any  such 
producer  for  which  deductions  were 
made  pursuant  to  §  1049.61(d). 

(3)  After  the  end  of  each  calendar 
quarter,  make  a  refund  to  each  producer 
who  has  made  application  for  such  re¬ 
fund  pursuant  to  §  1049.120.  Such  refund 
shall  be  computed  at  the  rate  of  5  cents 


per  hundredweight  of  such  producer’s 
milk  pooled  for  which  deductions  were 
made  pursuant  to  S  1049.61(d)  for  such 
calendar  quarter,  less  the  amount  of  any 
refund  otherwise  made  to  be  producer 
pursuant  to  subparagraph  (2)  of  this 
paragraph. 

(c)  Promptly  after  the  effective  date 
of  this  amending  order,  and  thereafter 
with  respect  to  new  producers,  forward 
to  each  producer  a  copy  of  the  provisions 
of  the  advertising  and  promoticm  pro¬ 
gram  (SS  1049.110  through  1049.122). 

(d)  Audit  the  Agency’s  records  of  re¬ 
ceipts  and  disbursemoits. 

§  1049.122  Liqjuidation. 

In  the  event  that  the  provisions  of  this 
advertising  and  promotion  progn’am  are 
terminated,  any  remaining  unconunltted 
fimds  aiH^lioahle  thereto  shall  revert 
to  the  producer-settlement  fund  of 
§  1049.70. 

Signed  at  Washington,  D.C.,  on  Decem¬ 
ber  8, 1972. 

John  C.  Blum, 
Deputy  Administrator, 
Regulatory  Programs. 
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